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And they do disappear. Sometimes through carelessness. Sometimes through too 
much care—the owner hides them so even he or she can’t find them. 

And when a duplicate has to be issued, a “lost instrument” bond is frequently 
required. 

For instance—an owner decides to sell some shares of stock. The certificate 
isn’t in the safe deposit box, or in the tin box in the closet, or in the “valuable 
papers” jacket in the desk. The corporation cannot safely issue a duplicate 
without the owner giving bond that he won’t use the duplicate and the original 
to double his or her holdings. 


Travelers bonds will satisfy the treasurer of any corporation in the country. 


Travelers service will please both the person who buys and the person who 


arranges the bond. 


THE TRAVELERS INDEMNITY COMPANY 
HARTFORD, CONNECTICUT 


All forms of Fidelity and Surety Bonds 
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The cor porationlawyer’s part in coming postwar activities 


There are tool or ma- 

chine manufacturers, 
just home-state domestic 
corporations now, that will 
see opportunities for a big- 
ger market if a branch is 
set up at one or more dis- 
tant points—and that will 


require qualifications. 


As you get ready for after-the-war practice and the 
corporation work it will require, refresh your mind 
on the services C T offers you—they are summed 


There are food manu- 

facturers, never done 
anything but interstate busi- 
ness so far, that will see 
tremendous fields ahead for 
growth if t stocks are 
carried at big market- 
ing points—afid that will 
require qualifications. 


up briefly over there... 
CORPORATION Trust 


The Corporation Trust Company 
CT Corporation System 


And Associated Companies 
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or distributing companies new and more flexible set- 


to serve new or ups — and reorganizations, 


competition out of old recapitalizations, mergers, 
—and that will require’ or- q tions, will follow. 
ganization of separate do- 
mestic corporations, perhaps 
in many different states. ® 
e 
When an attorney tained from official sources) 
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Our Cover 


Lewis Wallace, author of Ben Hur, 
is the last in our series of eminent 
lawyer-soldiers of the Civil War 
period. Our historian, George R. 
Farnum, contributes another, the 
twenty-fourth, of his notable bio- 
graphical sketches of the gallant 
members of the Bar who fought in 
the wars in which our country is 
engaged. 

(Portrait from Lew Wallace, An 
Autobiography (1906) published by 
Harper & Bros.) 


International Organization 


Major Grenville Clark, prodigious 
worker in many good causes for the 
organized Bar, writes his views of the 
essentials of effective organization of 
the nations. In some respects he does 
not see eye to eye with the actions 
voted by the House of Delegates, 
but his contentions are always in- 
formative and well-stated. 


The Lawyer and the 
War Agencies 


Alexander Macdonald, of the Los 
Angeles Bar, in this issue challenges 
the profession to explain the funda- 
mentals of our constitutional govern- 
ment to our citizens in order to pre- 
pare them to express an intelligent 
and considered viewpoint on the 
question of the necessity or desir- 
ability forthe retention of adminis- 
trative agencies when peace comes. 


Books for Lawyers 


Several current volumes of interest 


IV American Bar Association Journal 


) ISSUE 


to members of the profession of law 
are reviewed. 


House of Delegates 


The third and fourth sessions of 
the House of Delegates, at the 
recent Sixty-Seventh Annual Meet- 
ing, are reported in this issue. Our 
November number chronicled the 
Assembly proceedings and the first 
two sessions of the House. 





ANNUAL TOPICAL INDEX 


In Volume 62 of the American 
Bar Association Reports there was 
printed a complete index of sub- 
jects dealt with in the first 23 vol- 
umes of the JourNAL. In Volume 
65 of the Reports and subsequent 
volumes, topical indexes of Vol- 
ume XXIV of the JourNAL and of 
each succeeding volume, have 
been printed. Reprints are avail- 
able at $1 each of the topical in- 


dex of the first 23 volumes. 











Practising Lawyer's 
Guide to Law Magazines 


Along with items of practical use- 
fulness, probably the most interest- 
ing comment is upon Professor 
Thomas Reed Powell’s caustic article 
in the Harvard Law Review, “dis- 
senting” from the opinions in the 
Supreme Court in the controversial 
fire insurance case. 


Reviews of 
Supreme Court Opinions 


The Supreme Court handed down 
five opinions on November 6. No 
dissenting opinions were filed in 
those cases. 


In Pope v. U. S., the constitution. 
al validity of an Act of Congress had 
been denied by the Court of Claims 
and the action was dismissed for lack 
of jurisdiction. That court has both 
judicial and administrative powers, 
and held that the Act was a Con- 
gressional interference with its judi- 
cial power. In the Supreme Court the 
jurisdiction of that court was chal- 
lenged on the ground that it had no 
power to review the exercise of ad- 
ministrative power. The Supreme 
Court held that the decision of that 
very question involved judicial pow- 
er and reversed the judgment, declar- 
ing that “Jurisdiction to decide is 
jurisdiction to make a wrong as well 
as a right decision.” 


In Bates v. U. S., the conviction 
of one charged with criminal con 
spiracy to acquire and to transport 
gold bullion to Germany without a 
license, and to commit certain spec- 
fied acts of forgery was reversed and 
remanded to the Circuit Court of 
Appeals. 


In Carolene Products Co. v. U.S., 
and another of similar import, the 
Federal Filled Milk Act was sus 
tained against an attack upon its 
constitutionality. 

The undisputed facts aver that 
skimmed milk filled with cotton seed 
oil and fish oil was equal in nutt 
tional value to the natural milk and 
was in no respect injurious to health. 
Injunction against its exclusion from 
commerce was denied. 


In Walling v. Helmerich & Payne, 
Inc., an attempt to circumvent the 
effect of the Fair Labor Standards 
Act, by an ingenious device called 
the “split pay plan,” failed to win 
the approval of the Court. 
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[. 
It should need no argument that we 
of the legal profession have a vital 
role to play in shaping our national 
policy towards world organization. 

Normally and traditionally, the 
members of our profession are re- 
garded as something more than ad- 
visers and advocates in private mat- 
ters. This is not only true of those 
few lawyers—such men as Mr. Stim- 
son and Mr. Hull, the Chief Justice 
and Mr. Roberts—whose 
views command the attention of the 
whole country. It is true also of the 
combined influence of the tens of 
thousands of the rest of us. At the 
present moment, we can all rightly 
be expected to have considered views 
upon the merits of the Dumbarton 
Oaks proposals, and be prepared to 
expound them to our fellow-citizens. 

Do these proposals offer reason- 
able assurance for the realization of 
the declared basic purpose—“to 
Maintain international peace and 
security”? Or are the proposals so 
deficient that they offer no such as- 
surance and must, therefore, be 
tadically modified, sooner or later, 
if we are to achieve a stable world? 

The answers plainly depend 
upon a searching and critical anal- 
ysis of the main features, at least, of 
the outlined plan. This leads to an 
observation as to the spirit and use- 
fulness of such an analysis at. this 
time. 

In announcing the proposals, Mr. 
Stettinius emphasized that they were 
merely “preliminary” and “explor- 
atory”; and Mr. Hull stated that 
they were made available to permit 


Justice 


Tbe Dumbarton Oaks 
Proposals—An Analysis 


“full study and discussion by the 
peoples of all countries.” These state- 
ments certainly leave room both for 
criticism and constructive alternative 
suggestions; and the State Depart- 
ment has, I believe, conformed to 
this attitude. In other quarters, how- 
ever, objection has been made to un- 
favorable criticism of the proposals 
or suggestions for their revision in 
any important respect. Some, indeed, 
have gone so far as to disparage as 
‘perfectior ‘sts’ those who have raised 
even the most fundamental issues as 
to the effectiveness of the proposals. 

Such an attitude will hardly com- 
mend itself to thoughtful persons, 
and least of all to lawyers, ac- 
customed as we.are, to form our in- 
dividual opinions upon the basis of 
thorough analysis. We know that 
the question involved has baffled the 
wit.of man for centuries. We should 


know that the solution will require a _ 


willingness to venture down new 
roads, of a sort corresponding to the 
bold thinking of our founders in 
1787. And we should also know that 
the task will be well-nigh impossible 
unless all views are expressed and 
justly weighed. 

The analysis should be scrupu- 
lously fair. The criticism should not 
be carping. It should concern itself 
with fundamentals and not with de- 
tails. But, those conditions being 
observed, we lawyers will, I believe, 
wish to have the discussion guided 
by a single consideration—the desire 
to get at the truth as to the effec- 
tiveness of the proposals and as to 
any better alternatives for which we 
should strive. 


by Grenville Clark 


OF THE NEW YORK BAR 


This article—all too brief for so 
great a subject—is in that spirit. 


II. 

The proposals 
“principal organs”: 

(1) A General Assembly, with 
one vote for each member country 
irrespective of population or re- 
sources. 

(2) A Security Council of eleven 
members, of whom five, representing 
the United States, the Soviet Union, 
the United Kingdom, China and “in 
due course” France, would occupy 
“permanent seats.” The other six 
would be chosen for rotating terms 
by the Assembly. 

(3) An “International Court of 
Justice” organized either under the 
Statute of the present World Court 
“with such modifications as may be 
desirable,” or under a new statute 
for which the present one “should be 
used as a basis.” 

(4) A Secretariat in charge of a 
Secretary-General, to “be elected by 
the General Assembly, on recom- 
mendation of the Security Council.” 

As compared with the League of 
Nations, new features are a Military 
Staff Committee (to assist the Coun- 
cil) and an Economic and Social 
Council, to function under the As- , 
sembly. 

Lack of space forbids discussion of 
these auxiliary agencies. I must con- 
fine myself to the “principal organs” 
and especially to the functioning of 
the interrelated Assembly and Coun- 
cil, upon which all else depends. 

With regard to the Assembly, the 
rule of one vote for each country 


call for four 
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necessarily makes it a subordinate 
organ. Ironically, the application 
that has been made of the ambiguous 
doctrine of “sovereign equality,” 
while giving an equal vote to each 
member, has the result of restricting 
the importance of the subjects upon 
which these votes can be cast of 
secondary importance. The voting 
arrangement permits no escape from 
this. For it would, indeed, be con- 
trary to all reason and common sense 
to confer decisively important powers 
upon a body in which Panama and 
Luxembourg have the same votes as 
the United States and the Soviet 
Union, and in which Costa Rica and 
Abyssinia have an equal voice with 
the United Kingdom and France. 

In recognition of this obvious 
situation, the Assembly, while per- 
mitted to discuss the maintenance 
of peace and express its general 
views, is given no powers of decision 
in that field. It is, in fact, definitely 
forbidden any initiative on any 
matter of this sort that is being dealt 
with by the Council. Nor would it 
have any direct part in enforcing the 
decisions of the judicial organ. 

While it would be going too far 
to call the total functions of the As- 
sembly inconsequential, it is fair 
to say that they are distinctly second- 
ary to those of the Security Counrii, 
which is the real heart of the 
proposed Organization. 

The Council is avowedly de- 
signed as the primary agency for the 
enforcement of peace. To that end, 
it would have power to “determine 
the existence of any threat to the 
peace,” to “decide upon the measures 
to be taken to maintain or restore 
peace” and, in the last resort, “to 
take such action by air, naval or 
land_forces as may be necessary to 
maintain or restore international 
peace and security.” All member 
countries would be called upon to 
agree in advance “to make available 
to the Security Council, on its call” 
specific “numbers and types of 
forces and the nature of the facilities 
and assistance to be provided.” 

Thus, the nominal powers of the 
Security Council would be tre- 
mendous. The insistent question 
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arises, however, as to whether the 
voting procedure will be such as to 
enable its ostensible authority to 
be exercised with reasonable as- 
surance and promptness. 

The official announcement on 
this point contains the following 
single sentence: “The question of 
voting procedure in the Security 
Council is still under consideration.” 
It was, however, authoritatively re- 
ported (especially in the dispatches 
of James B. Reston in the New York 
Times) that the plan actually 
agreed upon would give a veto, in 
respect of military sanctions at least, 
to each of the permanent members, 
save that the question whether any 
such member could exercise the veto 
in its own case was left open. Since 
these reports came from correspon- 
dents of great experience and were 
never denied, it would be unreal to 
discuss the swhject except on the as- 
sumption of their correctness. 

On this premise, the proposition 
is that any dissenting representative 
of one of the Big Five may, by his 
sole vote, paralyze the whole world 
organization in the matter of military 
sanctions—at least where such ag- 
gressor is Germany or Japan or any 
nation other than one of the Big 
Five themselves. Assuming fifty 
member countries, it would not 
matter that their virtually unan- 
imous belief was that military 
sanctions were essential to maintain 
peace, or that the Council itself 
voted for such sanctions by even ten 
to one. Incredible as it may seem, the 
dissent of any one of the Big Five, 
for any assigned reason or for no 
assigned reason, could nullify the 
opinion of practically the whole 
community of nations. It hardly 
needs argument that, under this vot- 
ing procedure, the world could have 
little confidence in the prompt ap- 
plication of sanctions, however great 
the danger. 

In respect of this unanimity rule, 
as well as other features, it is im- 
portant to recognize the close re- 
semblance of the Dumbarton pro- 
posals to the League of Nations. A 
recent editorial of the famous Econ- 
omist of London correctly said: “It 


is impossible to read the proposals 
for a new international security op. 
ganization drawn up at Dumbarton 
Oaks without realising how very 
closely the new League is modelled 
on the old. Whether it is a question 
of obligations or structure or proce. 
dure the ‘United Nations Organiza. 
tion’ is blood brother of the League 
of Nations.” 

It may fairly be asked, therefore, 
why, in framing new proposals, the 
planners could do no better than 
to adopt the basic weaknesses of an 
organization that so signally failed 
in its prime purpose—the prevention 
of major war. Is not the answer to 
be found largely in the fact that 
various of those responsible for the 
so-called ‘American plan’ at Dum 
barton Oaks were long identified 
with the League of Nations and, 
even in the face of its tragic failure, 
were unable to take a new line? 

The proposed set-up of a relative. 
ly weak Assembly and a Council that 
is nominally strong but is actually 
hamstrung, or at best hampered, by 
its voting procedure is the more 
surprising in view of the unanimous 
recognition that promptness and cer- 
tainty are of the essence in making 
military sanctions an effective de 
terrent to aggression. It is when it 
comes to implementing this require- 
ment that the gap appears. Everyone 
says that the machinery must be such 
as to function with reasonable as 
surance and without delay. But 
when the test came, the conferees 
simply failed, as I view it, to rec 
ommend institutions and procedures 
that give even reasonable promise of 
doing what is admittedly required. 

Attempts may be made to defend 
the effectiveness of the Council even 
under the principle of unanimity; 
but I suggest that they cannot rest 
on reality. For is it not plain that 
there cam be no assurance that the 
representatives of five great nations 
shall all be promptly in harmony 3% 
to a course of vital action in a crisis? 
Three or four out of five might well 
agree at once. All five might well 
agree after a delay. But experienc 
tells us that where prompt decision 
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and action are essential, the rule of 
ynanimity is at least extremely likely 
to defeat the purpose, especially 
where those concerned are the repre- 
sentatives of vast empires whose in- 
terests at the particular juncture may 
widely differ. 

We must always remember that 
the primary purpose of the new Or- 
ganization is not to win a new great 
struggle after an aggression has made 
headway, but either to forestall the 
struggle entirely or suppress it at an 
early stage. Having this in mind, 
the prime necessity is confidence that 
a decision can be reached—that the 
Organization will not be paralyzed 
when it is needed. Can it 
seriously be asserted that this con- 
fidence would exist under a proce- 
dure which, when action is most im- 
perative, makes inability to act a 
most likely outcome? 


most 


It may be said that this is too 
pessimistic a view because proof is 
lacking of the probable or likely 
failure of the Big Five to reach unan- 
imous agreement in a crisis. No 
doubt it is true that such proof can- 
not be supplied in the sense that an 
engineer can predict by mathemati- 
cal calculation that a badly designed 


,bridge will collapse under a strain 


it is supposed to sustain. But politi- 
al institutions may be badly de- 
signed as definitely as bridges. And 
if a mathematical demonstration is 
not available, experience and com- 
mon sense can supply almost equal 
proof that the proposed voting proce- 
dure is ill-designed to the purpose 
in view. 

Much current discussion relates 
to two other questions as to the func- 
tioning of the proposed Council: 
(1) Whether a permanent member 
should be allowed to veto sanctions 
in its own case; and (2) Whether 
the representative of the United 
States should have discretion to com- 
mit us to military sanctions without 
the consent of Congress in the par- 
ticular instance. 

No one can deny the importance 
of these questions. The privilege of a 
permanent member to veto sanc- 
tions even if the charges of aggression 
were against itself, and thus to put 


itself, so to speak, above the law, 
would violate both cur practical 
sense and our sense of right. And 
with respect to the discretion of our 
representative, it is clear that the 
necessity of returning to Congress for 
instructions in every important crisis 
would weaken whatever confidence 
the rest of the world might otherwise 
have in our actual, rather than 
nominal, participation. Nevertheless, 
I suggest that concentration upon 
these two questions tends to obscure 
the more important obstacle that 
arises from the proposed unanimity 
rule. For if these problems were 
solved tomorrow, the difficulty would 
still remain that the Council could 
not impose military sanctions if a 
single one of the permanent members 
should dissent. 

In recognition of the weakness 
caused by the proposed voting pro- 
cedure, various suggestions are being 
made to mitigate it. A number of 
these have come to my attention, in- 
cluding a proposal that a two-thirds 
vote of the eleven members should 
be sufficient, provided that this two- 
thirds includes a majority of the five 
permanent members. I believe, how- 
ever, that all such suggestions will 
prove impracticable, because once 
the decision is made to lodge the 
decisive power in so small a body as 
the proposed Council, it would be 
next to impossible to dispense with 
the veto power of any one of the five 
dominating interests. As I shall sub- 
mit, the ultimate solution must be 
far more radical. It must place the 
power to make the great decisions in 
a much larger representative body 
constituted under a_ well-balanced 
plan of representation and operating 
by a majority vote, so that no one 
country, however powerful, would 
attempt to arrogate to itself the 
power to nullify the decisions of the 
great majority of the people of the 
world. 

For the reasons stated, I am con- 
strained to the view that an interna- 
tional organization based on the 
Dumbarton Oaks proposals would 
be a weak reed indeed to support 
the peace of the world. 
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Ill. 


If. the above analysis be sound, 
the question may fairly be asked, 
“What better plan have you to sug- 
gest?” 

I propose: (1) That there should 
be a strong instead of a weak As- 
sembly; and (2) That instead of 
constituting a Council with great 
and independent authority, any such 
body should function under policies 
prescribed by the Assembly, in much 
the same way as the executive com- 
mittee of a corporation operates 
under the supervision of its directors. 

The recommendation for a strong 
Assembly raises the crucial question 
of representation in that body. I 
believe, indeed, that a truly effective 
world organization will not be 
created until this admittedly difficult 
problem is solved. 

In an article in the Indiana Law 
Journal for July, I sought a solution 
by proposing a concrete formula for 
the voting power of all the nations 
in a World Congress. 

That formula, as now somewhat 
modified, would provide that the 
United States (with a population 
of 138,000,000), the British Com- 
monwealth and Empire, as a whole 
(with 557,000,000) and the Soviet 
Union (with 193,000,000) should 
each have fifty votes; and that China 
(with 457,000,000) and France, and 
her empire as a whole (with 
110,000,000), should each have 
thirty-five. The Big Five would thus 
have 220 votes. As to other member 
countries, the votes would be ap- 
portioned upon the basis of one for 
each 2,000,000 of population up to 
14,000,000 and one for each 5,000,- 
000 in excess of 14,000,000, subject, 
however, to two provisos. These 
would be: (a) That any member 
country with a population of over 
2,000,000 would have not less than 
three representatives; and (b) That 
even the smallest country would have 
one vote. 

To illustrate: The Netherlands 
and its former possession would have 
twenty votes; Brazil, twelve; Poland 
eleven; Belgium, nine; Czechoslova- 
kia, seven; Greece, four; and Nor- 
way, three; with eight of the smallest 
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countries having one vote each. If 
and when Germany and Japan were 
admitted (with an assumed popula- 
tion of 80,000,000 each) , they would 
each have twenty votes. 

Under this formula, as applied 
to the present United Nations, the 
total number of representatives 
would be 348. Thus the 220 repre- 
sentatives of the Big Five would be in 
the clear majority. This is justified, 
however, both from the standpoint 
of relative population and power. As 
to the former, the combined popula- 
tion of the Big Five—1,455,000,000 
—would compare with 317,000,000 
for all the other present United Na- 
tions; and would, in fact, be more 
than a majority of the estimated 
world population of 2,180,000,000. 
The disproportion. between the 
military power and resources of the 
Big Five and the other member 
countries would be still greater. 
Accordingly the allotment of 128 
votes to the smaller countries would, 
from the standpoint either of popula- 
tion or power, afford them full 
representation. 

I propose that under a well- 
balanced plan of this general charac- 
ter, the representatives of the mem- 
ber countries would vote as in- 
dividuals and that, just as in our 
own Congress, decisions should usu- 
ally be taken by a majority vote. 

As compared with the Dum- 
barton proposals, a vital departure 
would be that all the countries of the 
world desirous of sharing in the or- 
ganization of peace would do so 
directly in full proportion to their 
place in the world, and on a basis of 
actual participation in the critical 
decisions. Another vital difference 
would be that machincry would be 
provided whereby affirmative deci- 
sions could be promptly reached, 
instead of being prevented or en- 
dangered by a requirement of una- 
nimity among a small group of 
Powers. 

I do not, of course, offer the 
above specific formula as necessarily 
the best possible. But I do insist that 
only under an application of this 
general conception of unequal vot- 
ing rights can an enduring founda- 


672 American Ber Association Journal 


tion be laid for world order. 

In respect of the extent and dis- 
tribution of the authority of the Or- 
ganization, the solution of the prob- 
lem of representation would open 
the way for the conferring of im- 
portant powers upon the Assembly. 
It would then be possible to give it 
all the authority conferred by the 
Dumbarton proposals on both the 
Assembly and the Council. 

It may be objected that so large 
a body as an Assembly of some 400 
persons could not csnveniently and 
quickly meet. But, I suggest that any 
such objection fails to take account 
of the present development and 
potentialities of long-range air trans- 
port. Even now, no inhabited place 
in the world is more than sixty hours 
flying time from any other. In ten 
years, both speed and comfort of air 
travel are certain to be improved. 
And it is no exaggeration that on an 
emergency call, most of the members 
of the World Congress could as- 
semble within thirty-six hours, and 
virtually all within fifty hours, 
whether the meeting place were 
Washington, London or Moscow. 
Just as we need to get out of old ruts 
of thought in planning a world 
political organization, we need equal- 
ly to revise our ideas as to the feasibil- 
ity of a quick meeting of represent- 
atives of the whole world in a crisis. 
The two questions are, in fact, inter- 
woven, because in a new air age, 
political machinery that would have 
been wholly impracticable ten years 
ago will be able to function ten years 
hence with speed and effectiveness. 

This proposal for concentration 
of authority in a strong World Con- 
gress goes much deeper than the 
transfer of decisive powers from a 
small group to a large representative 
assembly. We must remember that 
the Dumbarton proposals embody 
not only an acquiescence in tradi- 
tional ideas of “sovereignty” but, in 
the veto procedure for the Council, 
represent a re-affirmation of that fatal 
doctrine. In contrast, the approach 
just outlined involves substantial 
modification of the external sov- 
ereignty of all the member countries, 
within the definite field of the 


prevention and suppression of war, 
This proposal is deliberate and con. 
sidered. Should not bitter experience 
have taught us at last that the price 
of complete sovereignty is nothing 
less than recurrent war? 


IV. 

In view of the above expressed 
opinion that adoption of the Dum. 
barton Oaks proposals would be a 
weak and disappointing step towards 
world order, the question may be 
asked: “Is the inference, then, that 
if the plan cannot be radically im. 
proved, it should be wholly re 
jected?” 

I wish to make it clear that such 
is not my view. I think it not incon. 
sistent to conclude that an interna- 
tional organization formed under 
the proposals would be ineffective, 
and yet consider its rejection still 
worse a misfortune. For this it is a 
sufficient reason that a second re- 
fusal by the United States even to at- 
tempt to organize the world for 
peace would have a devastating 
moral effect among all the nations. 

We should not, I believe, abandon 
hope that drastic modifications to 
make the present tentative plan 
more effective can still be made. It 
is true that such alterations can only 
come from a change of heart and a 
fresh fundamental approach. But 
we need not take it for granted that 
even now this is beyond reach. In 
his impressive speech of November 
6, Marshal Stalin declared: “There 
must not be a repetition of the sad 
memory of the League of Nations, 
which did not have either the right 
or the means to avert aggression.” 
And since, upon analysis, the basic 
resemblance of the new plan to the 
old League will clearly appear, it is 
perhaps conceivable that a new it 
itiative might come from the Soviet 
Union itself. Or it may be hoped 
that, recapturing the spirit of our 
forefathers, the United States might 
ask for a new start. Most Americans 
have underestimated the gravity of 
this war. Before the grim task ends, 
it may possibly be that our own 
people will demand that their leaders 
give a bolder lead than we assumed 
at Dumbarton Oaks. 
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At the least, we can urge that 
the United States put its “first team” 
in the field at the coming interna- 
tional conference, which should be 
in truth a World Constitutional Con- 
yention. At Dumbarton Oaks, our 
representatives, however capable and 
conscientious, were preponderantly 
diplomats and military men. We 
need a more broadly representative 
delegation—persons of imagination 
and authority, and drawn from any 
and all occupations. We can draw 
upon our leaders in education—such 
men as Ernest M. Hopkins, James 
B. Conant, Karl T. Compton, Harold 
W. Dodds, Charles Seymour and 
Robert G. Sproul. Others can be 
found in the other professions and 
among our most enlightened farm, 
labor and business leaders, Certainly 
we should not let the opportunity 
pass without searching the country 
for our ablest and best. 

In the longer view, those of us 
who are earnestly, even passionate- 
ly desirous of a really effective world 
organization—which means nearly all 
of us—can, I believe, best concentrate 
apon a few points. 

(1) If the “general international 
ganization,” as adopted, is not far 
tronger and more promising than 
the Dumbarton Oaks plan, we can 
uge the necessity of persistent ef- 
forts for its amendment. Even if an 
almost hopelessly inadequate plan 
is adopted, there will be a great ten- 


dency to fall back into inertia. We 
can tell the people that unless this is 
resisted, they will have only them- 
selves to blame for a renewal of the 
old vicious circle of alliances, 
spheres of influence, and suspicions 
that have produced two World Wars 
within a generation. 

(2) We can preach the doctrine 
that unrestricted national sovereign- 
ty is the cause and ultimate condition 
of war. We can never cease explain- 
ing the incompatibility between in- 
sistence on unmodified “sovereignty” 
and the maintenance of peace. We 
can tell the people that a nation can 
nce more claim to be a law unto 
itself than can an individual, if 
violence is to be averted; that we 
cannot have it both ways and that if 
we insist upon the retention of 
sovereignty, in the common and 
traditional sense, we cannot avoid 
the penalty of war. 

(3) We can rightly stress the 
necessity of the juridical approach 
towards world order, through the ex- 
tension of compulsory jurisdiction 
of a World Judicial Tribunal. And 
yet, in so doing, we can explain that 
a World Court, whatever its jurisdic- 
tioh, can be no stronger than the 
authority behind the Court available 
for the enforcement of its judgments; 
and, consequently, that attention 
should equally be concentrated upon 
the creation of other institutions that 
can really act with promptness and 
certainty. 


Dumbarton Oaks Proposals 





(4) We can advocate the abroga- 
tion of the constitutional provision 
whereby international engagements, 
even though approved by a vast 
majority of our people, may be 
vetoed by one vote more than one- 
third of the Senate; and the sub- 
stitution of the approval of treaties 
by a majority of both Houses of 
Congress. The time is overdue for 
recognition of the fact that the 
present treaty provision is an anach- 
ronism which is not only unfair to 
ourselves ‘but capable also of vast 
damage to the whole world. This 
treaty provision of our Constitution 
has already done deadly work in 
trimming down what might have 
come out of Dumbarton Oaks. If 
there is insufficient time to change 
this provision before the final plan 
comes up for ratification, we can at 
least institute a persistent cam- 
paign for its abrogation as soon as 
possible. Knowing that we have 
only just begun to come to grips with 
the problem of organization for 
peace, we can try to see to it that this 
particular obstacle shall not yet again 
obstruct the long effort to remove the 
scourge of war. 

Finally, we should never forget 
that the influence of the legal profes- 
sion in all of these matters is certain 
to be influential, and in some of 
them, controlling; and that with 
our power goes a corresponding 
responsibility. 





An invitation extended by the Dallas Bar Association to hold the Mid- 
Year Meeting of the House of Delegates at Dallas, Texas, has been 
accepted, and the meeting has been set for Monday and Tuesday, March 
5 and 6, 1945. The State Delegates will meet to make nominations for 
the offices of President, Secretary and Treasurer and for members of 
the Board of Governors from the First, Second, Sixth and Tenth Cir- 
cuits on Tuesday morning, March 6. Announcement as to detailed 
arrangements will be mailed to all the members of the House in due 


course. 
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Some forty-four American lawyers 
and judges have joined in writing 
to Secretary of State Cordell Hull 
their earnest hope that in perfecting 
the plans for international organiza- 
tion outlined at Dumbarton Oaks 
an acceptable way will be found for 
continuing the existing World Court 
with such adaptation of its Statute 
as may be necessary. 

The. list of signers of the letter 
is headed by Charles Evans Hughes 
and John Bassett Moore, both 
former judges of the World Court, 
and includes President David A. 
Simmons of the American Bar 
Association and ten former Presi- 
dents of the Association. 

The Dumbarton Oaks proposals 
call for “an international court of 


justice,” based on the present Statute. 


or a new Statute. The signers of 
the letter state their fear that a new 
Statute would reopen issues which 
have been satisfactorily solved after 
years of debate and would imperil 
the net-work of hundreds of treaties, 
and bring no substantial improve- 
ment. They therefore ask that the 
full influence of the Government of 
the United States be exercised in 
favor of continuing the existing 
Court. 

The letter to Secretary Hull 
reads as follows: 

November 8, 1944 
The Honorable Cordell Hull 
Secretary of State 
Washington, D. C. 
Dear Mr. Secretary: 

The annouriced proposals at 
Dumbarton- Oaks include an “in- 
ternational court of justice” to ex- 
ist under a statute which should be 
either “(a) the statute of the Per- 
manent Court of International 
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Lawyers Ask 
Retention of the World Court th 


Justice, continued in force with such 
modifications as may be desirable or 
(b) a new statute in the preparation 
of which the statute of the Per- 
manent Court of International 
Justice should be used as a basis.” 

The undersigned believe that 
every effort should be made to find 
an acceptable way of continuing the 
existing Court, with such adapta- 
tion of its Statute as may be neces- 
sary. Any other course would (1) 
involve a risk of reopening issues 
for which satisfactory solutions have 
been found after many years of 
debate; (2) imperil a net-work of 
hundreds of treaties concluded over 
a period of twenty years which con- 
fer jurisdiction on the existing 
Court; and (3) bring no substantial 
improvement over what has been 
accomplished by fifty years of un- 
remitting effort. 

For these reasons although we 
fully appreciate the necessity of 
agreement with other Governments, 
we venture to express the hope that 
the full influence of the Government 
of the United States will be ex- 
ercised in favor of continuing the 
existing Court. 

With great respect we are, 

Yours very truly, 


List of Signers of the 
Letter to Secretary Hull 


James P. Alexander of Austin, Texas, Chief 
Justice of the Supreme Court of Texas 
Arthur A. Ballantine of New York City, 
former Under-Secretary of the Treasury 

Charles A. Beardsley of Oakland, California, 
a former president of the American Bar 
Association 

Edwin Borchard, Professor of International 
Law, Yale Law School 

C. C. Burlingham of New York City, a 
former president of The Association of 
the Bar of the City of New York 

Dwight E. Campbell of Aberdeen, South 
Dakota, a former judge of the Supreme 
Court of South Dakota 


Frederic R. Coudert of New York City, 
President of the American Society of 
International Law 

John W. Davis of New York City, forme 
Solicitor General of the United States 
and Ambassador to Great Britain, and a 
former president of the American Bar 
Association 

John Foster Dulles of New York City, Vice- 
President of The Association of the Bar 
of the City of New York 

George A. Finch, Director of the Carnegie 
Endowment, Washington, D. C. 

Will W. Grant of Denver, a former’ presi- 
dent of the Colorado Bar Association 
Learned Hand of New York City, Judge 
of the United States Circuit Court of 


—. 

Joseph W. Henderson of Philadelphia, a 
former chairman of the Board of Gov- 
ernors of the Philadelphia Bar Associa- 
tion and a former president of the Ameri- 
can Bar Association 

Charles Evans Hughes, former Chief Justice 
of the United States 

Joseph C. Hutcheson, Houston, Texas, 
Judge of the United States Circuit Court 
of Appeals 

Charles C. Hyde, Hamilton Fish Professor 
of International Law and Diplomacy at 
Columbia University 

Philip C. Jessup, Professor of Interna- 
tional Law at Columbia University 

Monte M. Lemann of New Orleans, a 
former president of the Louisiana State 
Bar Association 

William Draper Lewis of Philadelphia, 
Director of the American Law Institute 

Scott M. Loftin of Jacksonville, Florida, 
a former president of the American Bar 
Association 

Calvert Magruder of Boston, Judge of the 
United States Circuit Court of Appeals 

John Bassett Moore of New York City, 
former member of the Permanent Court 
of International Justice 

George M. Morris of Washington, a former 
resident of the American Bar Association 

John J. Parker of Charlotte, North Caro- 
lina, Judge of the United States Circuit 
Court of Appeals é 

George Wharton Pepper of Philadelphia, 
former United States Senator 

Orie L. Phillips of Denver, Judge of the 
United States Circuit Court of Appeals 

Roscoe Pound, Cambridge, Mass., Dean 
Emeritus of the Harvard Law School 

William L. Ransom of New York City, 
a former president of the American Bar 
Association; Chairman of the Associa- 
tion’s Special Committee on International 
Organization : 

Carl B. Rix of Milwaukee, a former presi- 
dent of the Wisconsin Bar Association 

Elihu Root, Jr., of New York City, a mem- 
ber of the American Society of Inter- 
national Law and the American Law 
Institute 
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few decades have seen a 


The last 
progressive increase in the number 
of administrative agencies estab- 
lished by the executive. This growth 
both in numbers and in functions 
the 


mushroomed during so-called 


period of depression that followed 


the speculative orgy that culminated 
in the crash of 1929. When war 
came it became a paramount neces- 
sity further to increase the power of 
the executive in’ order that a na- 
tion unprepared for war might weld 
itself into an efficient fighting ma- 
chine as as possible. This 
brought about even more administra- 
tive bodies, bodies having powers 
greater than ever before accorded to 


soon 


or exercised by the executive in the 
history of our country. 

There is more truth than jest in 
the statement that no one individual 
understands the entire labyrinth of 
these agencies. Only a few need be 
mentioned however, to give a clear 
picture of the extent to which the 
lives of our people are being regi- 
mented. First, there is the War Pro- 
duction Board. This body has and 
exercises the authority to prescribe 
what goods shall be made and in 
what quantities and out of what ma- 
terials they shall be manufactured. 
The Office of Price Administration 
tations many articles and fixes price 
ceilings. The War Labor Board 
Tegulates wages. The War Man- 
power Commission directs manpower 
to plants doing work deemed essen- 
tial to the war effort. 


The Lawyer and 
t|the War Agencies: a Challenge 


Present Regimentation 
Unavoidable 


It must be conceded that much 
of this regimentation is unavoidable. 
We are engaged in what is called, 
and what truly is, total war; and this 
means that all of our resources and 
all of our people must be marshalled 
to the extent necessary for the su- 
preme war effort that we must make 
and are making. For the first time in 
our national existence we have been 
faced with a condition of not having 
enough raw materials to make all of 
the end products of war, much less 
all the consumers’ goods we would 
like to have. Consequently, total- 
itarian methods have necessarily 
been adopted for the duration of 
the war and six months thereafter. 
As a free people we have through 
Congress voluntarily brought this 
regimentation into being. But in so 
doing how many realize the extent 
to which we have departed from the 
form of government envisioned and 
put into being by our forefathers, 
and how many appreciate the dif- 
ficulty we may have in withdrawing 
these enormous powers from the ex- 
ecutive once the war is over? The 
problem of the part the WPB and 
numerous other administrative bod- 
ies now in existence will play in our 
postwar economy is truly a vital one 
and one in which every lawyer should 
have a deep and abiding interest. 
The American Bar Association and 
other bar associations have more or 
less constantly challenged govern- 
ment by administrative agencies for 


By Alexander Macdonald 
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a number of years. To date, how- 
ever, this challenge has in the main 
been centered on the methods by 
which these bodies operate. Con- 
ceding the soundness of many of the 
objections made to their procedures, 
prominent among which is the prac- 
tice of the agency acting as both 
prosecutor and judge, the problem 
we are facing after the war with ad- 
ministrative agencies is a much more 
fundamental one. 


Leadership Essential 
in Transition to 
Peacetime Economy 


Let us see if we can visualize what 
the condition of affairs will be when 
peace comes. The pattern is reason- 
ably clear now. There will be a na- 
tional debt of astronomical propor- 
tions. We shall be confronted with 
the necessity of reconverting our 
factories now producing only end 
products of war to the manufacture 
of peacetime goods; the present tre- 
mendous shortage of such goods is 
increasing day by day. Several mil- 
lions of young men will be discharged 
from the armed services and will be 
in need of employment. The recon- 
version of industry will threaten 
millions of workers in war plants 
with unemployment; and the speed 
of reconversion will be a large factor 
in determining the extent and dura- 
tion of such unemployment. Taxes 
will be enormous. And finally, the 
gigantic problem of our relations 
with the family of nations in a world 
at peace will cry for a solution. It may 
be that some of these shocks to our 
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The Lawyer and War Agencies 





economy can be cushioned before the 
war ends, but, by and large, all will 
agree that the system of government 
provided for in our Constitution will 
be facing its greatest test. If this 
system is to be preserved, it will call 
for the strongest leadership the coun- 
try can provide—leadership in gov- 
ernment, leadership in industry, 
leadership in labor, leadership in 
the churches, leadership in the 
schools and last, but by no means 
least, leadership by the Bar. Leader- 
ship in high places will not be 
enough. It must come into being in 
every town, hamlet and group; in 
short, at the grass roots. 



































Problem of Relaxing 
Administrative Controls 


Although many, if indeed not all, 
of these postwar problems are in- 
terrelated and although much of 
what follows is applicable to all the 
difficulties on the horizon, the pres- 
ent discussion will be limited to the 
operations of the WPB; because 
anything that can be said on the 
subject of the necessity or desirabili- 
ty of regimentation by the WPB, or 
some successor agency, in the post- 
war period applies in varying degrees 
to regimentation by other war 
agencies. 

As has been pointed out, the 
present operations of the WPB in 
effect control all of the country’s 
industry. It may be assumed that 
such control will continue at least 
until the war is over and six months 
thereafter. No one knows when the 
war will end, but if history is any 
precedent, we can be sure that when 
victory comes it will arrive with 
dramatic suddenness. This will mean 
that overnight, so to speak, there 
will be no further need for war 
products. More than half of all 
American industry is presently manu- 
facturing war equipment. Although 
it may be assumed that as our vic- 
tories mount some industry will be 
reconverted to the manufacture of 
peacetime goods, it may also be as- 
sumed that on the day the war ends 
there will still be a large percentage 
of our industry that is not recon- 
verted. Manufacturers cannot retool 
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their factories overnight for the 


manufacture of consumers’ goods. 
In most instances it will take months. 
Consequently, there will necessarily 


occur what may be termed a transi- 


tion period, and no informed person 


believes that transition will have 
been completed six months after the 


war, the present limitation upon the 
life of the WPB. Upon the elapse 
of this six months’ period the prob- 


lem will inevitably arise as to what 


extent, if at all, the WPB’s control 
should be continued. 


Complexity of Problem 


The situation then to be dealt with 
and one 


will be a serious one, 
about which we should all be think- 


ing right now. On the one hand to 


relax all administrative control over 
the distribution of raw materials in 
this period would result in a wild 
scramble and have the effect of al- 
lowing those manufacturers who 
were. fortunate enough to be able to 
reconvert promptly to tie up critical 
materials to the detriment of the 
general public. On the other hand, 
the retention of administrative con- 
trol over the distribution and use of 
materials for a longer period than 
absolutely necessary to prevent seri- 
ous and lasting harm to our economy 
would be a blow to our system of 
free enterprise. The problem is com- 
plex and difficult and we might as 
well face the fact now that there is 
no solution available that will be 
entirely satisfactory to anyone, much 
less everyone, and that whatever 


solution is arrived at it will necessari-. 


ly result in cases of hardship to some. 

In viewing this problem, we all 
recognize its complexity, but the 
fundamental considerations behind 
any solution are simple. The one 
guiding thought that lies in the back- 
ground is whether or not the Bill of 
Rights contained in our Constitution 
is to be scrapped or is to be adhered 
to. Just how essential to his free- 
dom does the average individual con- 
sider the Bill of Rights? Does he con- 
sider these Constitutional provisions 
living guaranties of his liberty or 
does he regard them as a collection of 


antiquated proverbs or some out- 
moded rhetoric of a pre-horse and 
buggy era? Surely if he has the latter 
conception it can only be because he 
has not been made to realize that 
our forefathers fought the War of 
the Revolution in order to obtain 
these guaranties of the individual’s 
rights vis-a-vis government. 


The Bar's Duty to 
Enlighten Public Opinion 


There is no force in our republic 
that is so great as public opinion and 
if there is one obligation that our 
profession has greater than any 
other, it is to see that public opinion 
in this difficult postwar period is an 
informed one. Our citizens par- 
ticularly need such enlightenment at 
the present time in order to prepare 
them to express an intelligent and 
considered viewpoint on the ques- 
tion of the necessity or desirability 
of further regimentation when peace 


comes. 


The rationalization of the choice 
between a free and a planned econ- 
omy must be thorough; otherwise 
the inevitability of this choice which 
faces us may be obscured. Historical 
precedents show that the change 
from representative democratic gov- 
ernment to dictatorship is insidious. 
There is no fanfare about it. Consti- 
tutional guaranties are not abolished 
by vote of the people. The total- 
itarian state comes into existence in 
violation of such guaranties and be- 
cause democratic processes have 
broken down. The legislative and 
judicial branches of government dur- 
ing the process of coming under con- 
trol of the executive remain nominal- 
ly independent until the moment 
the coup d’etat is accomplished. John 
Q. Citizen frequently does not 
realize the extent to which he has 
been deprived of his liberties until 


‘he runs afoul of the dictator’s secret 


police. All of this must be demon- 
strated to our people; they must be 
awakened to the truth that it “can 
happen here” unless a wide-awake 
intelligent citizenry is alive to the 
true significance of postwar prob- 
lems. 
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Tendency of Many 
to Seek Economic 
Security from Government 


In the 1920’s our country achieved 
a standard of living higher than any 
ever known before in any part of the 
world. Automobiles, electric refrig- 
erators and ower articles 
theretofore unavailable to any but 
the wealthy were by mass production 
and free competition priced so that 
they were within the reach of prac- 
tically all of us. Having reached this 
high standard of living, articles 
theretofore thought of as luxuries 
came to be considered necessities. 
Consequently, when the depression 
came on the heels of the crash in 
1929, our people had become soft 
and of a mind to demand that gov- 
ernment protect them from the hard- 
ships that were the inevitable after- 
math f the speculative excesses of 
the late 1920’s. Human nature has al- 
ways been the same throughout the 
ages, and apparently one strange 
thing about the human being is that 
it requires more character for him to 
withstand prosperity than it does 
adversity. Struggle with adversity 
has the effect of building character, 
whereas too much prosperity seems 
to have just the opposite effect. This 
is just as true now as it was in the 
days of the Roman Empire. To 
paraphrase that famous character of 
fiction, David Harum—it’s a good 
thing for a dog to have fleas because 
it keeps him from being sorry for 
himself because he’s a dog. 


many 


Regimentation Will Continue 
until Public Opinion 
Demands Its Removal 
New 
This is no occasion for the 


Many bitterly criticize the 
Deal. 
discussion of politics, but if we are 
realistic and honest with ourselves we 
will admit that the New Deal came 
into being, by and ‘arge, because the 
people wanted it. Some wise man 
once said that a people get just as 
good government as they are entitled 
to and no better. 

It must be frankly recognized, 
therefore, that after the war these 
war agencies that are presently regi- 
menting the nation will never have 


any of their powers removed or cut 
down unless or until public opinion 
demands it. But will the public make 
such a demand? Let us explore this 
for a moment. The temptation to 
keep these war agencies in existence 
will arise out of the many serious 
disturbances in our economy that 
will occur in the transition period 
and the desire on the part of the 
people to be protected as much as 
possible by government from the 
harm resulting therefrom. It must 
be admitted that, on a short time 
basis at any rate, some measure of 
protection can and should be given 
by these administrative bodies; but 
let us be clear on one fact, and that 
is that the sooner we are able to cur- 
tail and finally eliminate the exercise 
of power by these war emergency 
agencies the better it will be for us. 
For it is certain that we cannot 
have material security from the 
cradle to the grave and at the same 
time enjoy the freedom guaranteed 
to us by the Constitution. If it were 
possible to demonstrate this truth 
to every adult in the country, there 
would be no question but that a 
strong public opinion would insist 
that government abolish and restrict 
the operations of the existing war 
agencies in peacetime as soon as 
possible. Although we have been 
gross materialists in this nation for 
many years, it is a certainty that our 
spiritual side is not dead; at the 
worst it is merely dormant. It was no 
mere aphorism when Patrick Henry 
made his famous declaration—“Give 
me liberty or give me death.” That 
was the vibrant creed of the patriots 
who found the strength and will to 
throw off the executive tyranny of 
George III. Our people still believe 
in that creed and all they need is to 
be awakened. 
Loss of Freedom Is 
the Price of Economic 
Security 
This pioneer spirit will never be 
brought to life, however, unless our 
leaders emphasize again and again 
the indisputable fact that it is im- 
possible to have full security and full 
freedom at the same time. In this 
task the Bar can play an indispens- 
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able part. Certainly no group is better 
qualified than the legal profession 
to explain the fundamentals of our 
constitutional government to our 
citizens. Nor is any group better able 
to lay before them the inevitable 
choice between the tyranny that 
is the inevitable end product of con- 
tinued regimentation by the execu- 
tive and the freedom of the individ- 
ual, which freedom admittedly en- 
tails not only the suffering of hard- 
ships but the absence of any real 
guarantee of security other than that 
which the individual is able to pro- 
vide for himself by his own enter- 
prise. 

A lot has been said recently about 
postwar planning. It is essential that 
the people themselves do the funda- 
mentals of this planning and that 
the members of the Bar in all of our 
communities, great and small, aid 
them by hammering home, whenever 
the opportunity presents itself, the 
everlasting truth that we must choose 
between liberty and what is euphe- 
mistically termed security—we can’t 
have both. In preaching this gospel 
we should attempt to convince 
those with whom we talk that ab- 
solute security is a will-o’-the-wisp— 
an illusion. About all we can hope 
to obtain through regimentation is 
a small modicum of economic securi- 
ty. Is the game worth the candle? 
What would be the price? It would 
be the loss of our real security, our 
spiritual security, the security of the 
freedom of the individual guaranteed 
to us by the Bill of Rights, the securi- 
ty, if you please, we are waging this 
war to obtain, : 


The Bar’s Opportunity 

“But,” it may be asked, “just when 
and exactly to what extent should 
the powers of the WPB or any other 
war agency be curtailed or abolish- 
ed?” The question is a good one and 
one which we should presently pon- 
der. It cannot be answered now, 
however, nor can it be answered in- 
telligently until the time for such de- 
termination arrives and the desirabil- 
ity or undesirability of the retention 
of a specific administrative power or 
Continued on page 717 
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Peace THROUGH LAW, by 
Hans Kelsen. 1944. Chapel Hill: 
The University of North Carolina 
Press. ‘Pages xii, 155. $2.00. The 
contributions of the author of this 
book to the theory of international 
law are well-known in professional 
circles. Any new discussion by him 
is likely to be both interesting and 
stimulating, especially when it is 
devoted to such problems as the 
possibility of assuring peace. through 
an international organization cen- 
tered around an international court, 
and the desirability of punishing the 
individuals responsible for the re- 
cent violations of international law. 

Professor Kelsen thinks that an 
international organization need not 
concern itself with social and eco- 
nomic problems but should con- 
centrate solely on the political means 
for the prevention of future wars, 
and that all political problems could 
be solved if an international court 
is given power to decide all inter- 
State’ disputes, both legal and 
political. Starting with the assump- 
tion that any dispute can be decided 
by application to it of a principle 
of international law, the author ar- 
rives at the conclusion that all dis- 
putes can be settled by a final deci- 
sion of an_ international court. 
Though he recognizes the fact that 
in many cases there is no disagree- 
ment between the parties to the 
dispute with respect to an applicable 
principle of law, the issue being con- 
fined to the question whether in that 
particular situation the law should 
not be changed (pp. 29-30) , he seems 
to imply that a decision of the court 
upon the applicability of the un- 
disputed principle of law would 
automatically settle the dispute as 
to the necessity of a change in the 
principle. In fact, a decision of a 
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court in such a case does not advance 
at all the final settlement of the 
actual dispute; a court can only 
pronounce upon a side-issue and not 
upon the merits of the claim for 
revision of the law. 

It seems that the author has 
realized that such an objection may 
be raised to his proposal. He at- 
tempts to meet it by stating that 
once a court with compulsory juris- 
diction is established, it will “adapt 
the positive law” to the judges’ idea 
of “justice and equity,” by which 
means “a new obligation may be 
imposed and a new right conferred 
upon the contesting States” (p. 45). 
At the same time the author bases 
his argument for a court endowed 
with compulsory jurisdiction on the 
fact that international tribunals are 
“competent only to apply positive 
international law to the disputes 
they have to settle, that they cannot 
impose by their decisions new obliga- 
tions or confer new rights upon the 
contesting States” thus warding off 
“the possibility of the imposition of 
new obligations upon an unwilling 
State” (p. 44). It does not seem 
possible to reconcile these two state- 
ments without a logical sémersault, 
and the author seems to have arrived 
at a point where choice lies between 
a court applying international law 
and endowed with obligatory juris- 
diction and a court creating inter- 
national law but without any juris- 
diction as no State would probably 
dare to submit to its decision. If 
the first solution is preferred, it is 
obvious that such a court will not be 
able to solve all disputes and_ its 
jurisdiction will extend only to some 
limited class of disputes. If that 
class could be clearly defined and 
an objective test were devised, great 
progress would be possible. Mere 


throwing of all distinctions over. 
board does not serve any practical 
purpose, and it might. result in 
throwing overboard the court itself, 

A redraft of the Statute of the 
Permanent Court of International 
Justice is offered along the line of 
the proposals, with additional “im- 
provements.” One of these “im- 
provements,’ a system of 
election of judges, in part by differ- 
ent private institutions, is highly 
artificial; and it may be doubted 
whether it would assure the in- 
dependence of the judges any better 
than the present system. 

The second part of the volume 
deals with the punishment of war 
crimes as a deterrent from future 
wars. The author finds it possible 
for international law to deal with 
crimes of individuals, and he gives 
suggestions for treaty stipulations 
imposing individual responsibility 
for violations of international law 
on (a) persons who as organs of a 
State were responsible for a viola 
tion by that State of the obligation 
not to resort to war or reprisals, (b) 
persons guilty of violations of the 
laws of warfare. He contemplates 
also the possibility of appeal to an 
international court from a judgment 
of.a national court in a case where 
an individual has been tried before 
the latter court “for having violated 
international law or a national law 
the purpose of which is to enforce 
international law” (pp. 145-6). The 
author would confer jurisdiction in 
such cases on the same court which 
he would endow with jurisdiction 
overall inter-State disputes, or on 
a chamber of that court. It would 
seem, however, that the extension 
of jurisdiction of the general court 
in this direction would. warp the 
character of that court, and any 
difficulties in the exercise of this 
jurisdiction by that court might 
influence adversely its entire future. 

When the fate of achievements 
of generations of effort towards es- 
tablishing and maintaining an in- 
ternational court hangs in the 
balance, exorbitant claims for all- 
embracing jurisdiction might send 
the whole structure tumbling down. 
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The question today seems to be not 
how much can we extend the field 
of international adjudication but 
rather how can we maintain. what 
we have. It is a pity that Professor 
Kelsen, the master of legal technique 
of international relations, has not 
addressed himself to that burning 
question. He has preferred instead 
to blaze paths into a_ wilderness 
which for a long time yet will remain 
without influence on the general 
development of world affairs. 

Louis B. Sohn 
Cambridge, Mass. 


Crry LAWYER: The Autobiog- 
maphy of a Law Practice, by Arthur 
Garfield Hays of the New York Bar. 
New York: Simon and Schuster. 
Pp. xiii, 484. $3. Many lawyers who 
do not know him probabiy have 
sme mild curiosity about the per- 
sonality of the author of this volume. 
They have become familiar with his 
name because of his frequent partici- 
pation in sensational “civil liberties” 
tases in various parts of the country. 
Not a few of them have received let- 
ters from him, requesting the use of 
their names on briefs which he has 
prepared. 

What gives him the inclination 
for, and how does he find time to in- 
dulge in, this type of litigation? Is 
he a crusader or an exhibitionist, 
seking the publicity he seems so 
keenly to enjoy? Is he an active, 
practicing lawyer or a dilettante who 
has been admitted to the Bar? 

City Lawyer only partly answers 
these questions—only partly because 
itis not and does not purport to be 
the autobiography of Mr. Hays. 
Rather it is, as the subtitle indicates, 
the story of his law practice. Even 
this is not complete, for Mr. Hays 
has dealt with certain phases of it 
in his earlier books: Let Freedom 
Ring, Trial by Prejudice, and De- 
mocracy Works. 

One gains the impression—al- 
though a “portrait of the artist” 
sometimes lacks fidelity—that Mr. 
Hays follows the vocation of prac- 
ticing law in the usual sense and the 
avocation of championing civil rights 
in the courts. In the present vol- 


ume he is concerned chiefly, although 
not entirely, with his vocation. 

Some of his cases have, for law- 
yers at least, considerable intrinsic 
interest. This is notably true of the 
prize cases he handled (before our 
entry) during the World War I. 
His account of his experiences in 
London in this connection will cvoke 
reminiscent smiles from those of his 
readers who have dealt with English 
solicitors, barristers, and officials, 
and will have the charm of novelty 
for others. 

More familiar to the average law- 
yer but almost equally interesting 
are the Wendel-Will case and the 
Gross case, in which the court was 
called upon to determine which of 
several persons who were killed in 
the same accident survived longest 
thus posing the question as to when 
death ensues. Mr. Hays has written 
the stories of these and a number of 
other of his cases clearly and enter- 
tainingly, although he is prone to 
quote somewhat too extensively from 
his own cross-examinations and 
summations. 

The only civil liberties case of 
which Mr. Hays writes in any de- 


tail is the Reichstag-fire trial and + 


from his account it is obvious that 
his own participation was both 
minor and entirely futile. However, 
the fact that he unhesitatingly de- 
cided to go to Germany for this trial 
and promptly carried out’ his deci- 
sion does shed not a little light upon 
his character. 

More is afforded by the avowedly 
autobiographical chapters: “Before 
the Practice of Law”, the story of 
childhood and youth, “Getting 
Started”, canny comments on build- 
ing a law practice; “Marriage and 
Divorce”, views and professional and 


to some extent personal experiences’ 


in the realm of matrimony; “Pic- 
tures on My Office Walls”, illustrat- 
ing episodes of a varied career; and 
finally “Our Kind”, a succinct but 
illuminating credo. 

A portrait emerges: An un- 
repentant disciple .of Clarence Dar- 
tow, “the greatest man I ever met” 
(p. 208), believing implicitly that 
men are irresistibly moved by forces 
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beyond their control and that crimes 
are misfortunes; a consistent in- 
dividualist, somewhat impatient of 
restraints whether those of the crim- 
inal code punishing the poor and 
ignorant, or those of the SEC regulat- 
ing the rich and powerful; a success- 
ful lawyer with a lucrative practice, 
able frequently to participate in the 
kind of non-profitable cases he really 
enjoys; an advocate who finds no dif- 
ficulty in maintaining his cause 
without relinquishing his personal 
beliefs (“In practically all my civil 
liberties cases I wholly disapprove 
of my clients views”—p. 52); by his 
own definition neither a radical nor 
a conservative but that rara avis, a 
“liberal,” as he regards that term, 
although that type of “liberal” may 
be out-moded and nearly extinct; 
a man without inhibitions, a seeker 
of the spotlight, who delights in 
fighting for civil liberties, not only 
because he believes in them but be- 
cause “it’s just about the best fun 
there is in life” (p. xi.). 

Wa ter P. ARMSTRONG 
Memphis, Tenn. 


Tue LEAGUE TO ENFORCE 
PEACE: By RUHL J. BARTLETT. 
1944. Chapel Hill: The University of 
North Carolina Press. 264 pages. 
$2.50. 


Tue Trutn Witt Keep Us Free: 
Who defeated ratification of the 
League of Nations? By Roscoe C. Me- 
Culloch. 1944. Columbus, Ohio: Pri- 
vately printed; obtainable from the 
author at 961 Grandview Avenue, 
Columbus. 185 pages. Paper bound. 
The “bogey man” as to international 
security organization, based on the 
Dumbarton Oaks Conversations or 
otherwise, is the constitutional pro- 
vision for the ratification of treaties 
by a two-thirds vote of the United 
States Senate. Di the mani- 
fest probabilities that “minority” re- 
sistance to American participation in 
such an organization could be made 
consequential only by major mis- 
takes of plan or tactics on the part of 
its sponsors, and oblivious also to 
the fact that American adherence 
to such an organization will be “born 
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to trouble” unless it has the whole- 
hearted support of both branches of 
the Congress as well as of the people, 
those who seek to impair the inde- 
pendence and prestige of the legis- 
lative branch of government, partic- 
ularly of the Senate, interject into 
current discussions at every phase the 
warning that “the goblins will get 
you if you don’t watch out’. More 
than a few well-meaning folks are led 
to echo these fears, because of what 
took place as to the League of Na- 
tions in 1920. 

Here are “both sides” of that his- 
toric controversy. Professor Bartlett, 
of Tufts College, a careful historian, 
writes of the strong popular support 
which was mobilized during the 
hopeful years 1914 to 1920 by ideal- 
ist and realist volunteers of the 
League to Enforce Peace, with Ex- 
President Taft as its active head, and 
the League of Free Nations Associa- 
tion, a creative group, which collabo- 
rated in the joint Victory Program 
that promised so much. Then Mr. 
Bartlett tells his version of how 
the plans for American member- 
ship in the League were wrecked and 
who had the key roles in the wreck- 
ing. Personal and political hostility 
to Woodrow Wilson and to his atti- 
tude toward the Senate emerges as 
ascendant motivation. 

Former United States Senator 
McCulloch, who was in the House 
of Representatives while the League 
was being debated in the Senate, 
goes to the documents and puts to- 
gether a very different appraisal of 
the responsibility, which disregards 
however, the fact that many of the 
documents were plainly “self-serv- 
ing,” “for the record” for posterity, 
and less than candid. He maintains 
that the demand of the President 
that the Treaty must be accepted by 
the Senate “without amendments 
and without reservations” “sealed its 
doom.” Contemporary correspon- 
dence of Elihu Root and others is 
quoted to show that the “reserva- 
tions” were designed to safeguard 
“American sovereignty, American 
independence,” etc. All this has a 
familiar ring, in the present tense, 
although the book disavows any “iso- 
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latior:ism.” All things considered, 
Professor Bartlett puts together the 
better factual argument as to respon- 
sibility. 

Hxppily a recurrence of like con- 
troversy seems to have been avoided 
by the enlightened course of the 
leaders of both political parties, but 
these two brochures may have an in- 
terest for those who are studying the 
proposals for changing the constitu- 
tional method of ratifying treaties. 


Ww ALTER CLARK: FIGHT- 


ING JUDGE: By Aubrey Lee 
Brooks. 1944: Chapel Hill: The 
University of North Carolina Press. 
288 pages. $3.00.-The venerable 
head of a leading Greensboro law 
firm, who was president of the North 
Carolina Bar Association twenty- 
seven years ago, has written a mili- 
tant and understanding book on the 
controversial figure of the “fighting 
judge”, the saga of whose gallant ca- 
reer as a lawyer-soldier was so admir- 
ably told by George Farnum in the 
September JouRNAL (page 515), in 
connection with the cover portrait. 
The dedication of the biography is 
its key-note: “To the Supreme Court 
of the United States which now re- 
flects the views of Walter Clark”. 
The veteran of many courtroom 
battles measurably proves his case for 
his hero. A crusader by temperament, 


strong in his sense of “social justice”, * 


Clark was in many respects the first 
American jurist in high place to en- 
throne his personal sense of right and 


wrong as a judicial standard less fal- + 


lible than centuries of “freedom slow- 
ly broadening down from precedent 
to precedent.” “The public welfare 


is the supreme law”, he was wont to ¢ 


say, from the bench; that “the sob of 
the child in its helplessness ‘curses 
deeper than the strong man in his 


law, precedent, and constitutional 
doctrines of delegated and limited 
powers, in America, this biography 
will be found to tell trenchantly the 
tale of a trail-blazer in the sweeping 
away of landmarks and moorings, 
The chronicle shows no trace that 
the coiner of the phrase “five elderly 
judges”, later to be paraphrased as 
“nine old men”, ever foresaw that ju- 
dicial decisions poised somewhere be- 
tween discretion and impulse, how- 
ever humanitarian and “liberal” they 
appear at the moment to be, lead in- 
evitably to an absolutism of “person- 
al government” against which even 
the same instincts of his flaming 
spirit would have revolted. 
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PHILADELPHIA LAwyeErR, by George 
Wharton Pepper. 1944. Philadel- 
phia: J. B. Lippincott Co. $3.75. 


AN AMERICAN PROGRAM, By Wendell 
L. Willkie. 1944. New York: Simon 
and Schuster. 25c — Bound in 
Cloth, $1. 


Wuat Is THE VeRpict? by Fred L. 
Gross. 1944. New York: The Mac 
millan Co. $2.50. 


InjuRY AND DeatH UNDER WORK- 
MEN’s COMPENSATION Laws, by 
Samuel B. Horovitz. 1944. Boston: 
Wright & Potter Printing Co. 


THe AMERICAN CHARACTER, by D. W. 
Brogan. 1944. New York: Alfred 
A. Knopf. $2.50. 


Tue Maritme Inpustry, Federal 


wrath’ ", was a characteristic sen. Regulation in Establishing Labor 


tence which was chart and compass 
for one of his most important opin- 
ions. Here was no “rabble-rouser” 
but a kindly and hard-working jurist, 
proud of his Court, its function and 


fame, and its place in his beloved \ 


state; yet when some future analyst 
sets out to trace what has befallen 


and Safety Standards, by Rudolph 
Walter Wissman. 1944. New York: 
Cornell Maritime Press. $5. 


Mentor GraHaM, by Kunigunde 
Duncan and D. F. Nickols. 1944. 
Chicago: The University of Chi 
cago Press. $2.50. 
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This is the twenty-fourth in 
a series of biographical stud- 
ies of eminent soldier-law- 
yers written by Mr. Farnum 
for the JOURNAL. 








In the days when he came to write 
his autobiography, Lewis Wallace, or 
Lew as he was called, declared, “Life 
iself has been, on the whole, so 
happy, comfortable, and fortunate, 
that the world, meaning society and 
my fellow men, seems an esteemed 
associate in a long journey.” His al- 
lotted span of seventy-eight years was 
packed with zestful living, and a 
wide and engrossing diversity of ex- 
perience. 

His were folk, he said, “who cared 
little for ancestry.” His paternal 
grandfather, Andrew Wallace, emi- 
grated from Pennsylvania to Cin- 
dnnati, “when,” as he put it, “that 
city was a village in loose assemblage 
under the guns of a fort.” “Who his 
progenitors were, and whence they 
tame, are now,” he added, “beyond 
my ascertainment,” and there he was 
content to leave the matter, Andrew, 
“who never overtook a fortune,” 
moved to Brookville, Indiana, with 
his family of seven sons and one 
daughter, of whom Lew’s father, 
David, was the eldest. Though 
fducated at West Point, David 
adopted the legal profession, entered 
public life and rose to the governor- 
thip of his state. Of the formative 
influences to which he owed so large 
4measure of his intellectual and cul- 
tural distinction, the son offers this 
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interesting commentary: “There 
were fewer books then, and they were 
of the best, and constant familiarity 
with them gave a stateliness of speech 
and a certain dignity that comes of 
keeping good company. They dined 
with Horace and supped with Plu- 
tarch, and were scholars without 
knowing it.” 

Lew Wallace was born in Brook- 
ville, on April 10, 1827. Five years 
later the family removed to Coving- 
ton on the Wabash. His first school- 
ing was in the institvtion in which 
so many of the leaders of our past 
obtained their early, and in many 
cases only, formal instruction—the 
little red school house on the hill. 
In 1837, with the election of his 
father as Governor, the family 
moved again, this time to Indiana- 
polis. His introduction to the State 
House library was a memorable event 
in his life, and a landmark in his 
education. 

There came the time, as he was 
to describe it many years later, when 
“The ego in me began its wrestle 
with the question, probably the most 
serious of life to every one not in 
condition to exist without labor— 
‘What am I to do with myself?’ ” 
What more natural than he should 
think of following his brother’s ex- 
ample and enter his father’s office as 
a student of law? Thus he weighed 
the pros and cons— 

With what may be called the econ- 
omy of the law office I have been 
familiar from childhood, and its rou- 
tine had always appeared to me the 


champion horror of horrors. That, 
however, was but one side of the prac- 


tice—its ugly side—and I shrank from 
it. On the other hand, often as I held 
the opposite at angles for study the 
routine vanished. Appearances in 
court, for instance, with their acces- 
sories—judge, jury, the public, and the 
Commonwealth behind them—was 
there an occupation so fascinating to 
a soul confident in itself to the super- 
lative of vanity? Then, dropping the 
mere personal consideration, was there 
a progressive movement in organized 
society or a useful scheme involving 
co-operative energy, from a town or- 
dinance to a continental railway, that 
had not its fashioning and finish from 
a lawyer? And as the stepping-stones 
in politics, well, ideas of the sort 
caught me. 


The final decision was for the law. 

Under his father’s “methodical 
instruction” he soon qualified to 
practice before justices of the peace 
—pettifogging it was  called—where 
his work, as he described it, “was of 
the misdemeanor class of criminal 
law, and now and then a civil cause 
with bad feeling between the parties 
for motives.” At times he “confronted 
old lawyers whose very justifiable 
contempt for my presumption I off- 
set with an audacity they did not 
always know how to meet.” 

He soon found himself acquiring 
a local renown and, as he added, 
“actually making money.” Thus 
progressing in his limited role and 
doing some interstitial literary work, 
he began to acquire, as he said, “the 
ease of mind which is a first cousin 
of contentment.” Suddenly, however, 
the Mexican crisis and General 
Taylor's departure from New 
Orleans diverted his attention from 
the law. Taylor’s unaggressive early 
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movements soon dispelled his “faith 
in a belligerent outcome” and he 
turned back to the law. As he lacked 
the requisite license for practice in 
the more dignified and substantial 
role of “‘a recognized lawyer” he set 
himself to prepare for the necessary 
examination. The increasing mili- 
tary tempo of the Mexican situation, 
however, set him on fire and, as he 
confessed, “The weeks which should 
have been devoted, day and night, 
to persistent review had been taken 
up with Scott's Infantry Tactics. The 
precious contents of law books,” he 
added, “when I tried to look back 
on them, refused to rise to call.’’ And 
thus he summed up his tragic state, 
“What I really knew had become 
gelatinous pulp in the cells of my 
brain.” To his examination paper 
he appended a flippant note to the 
examining judge expressing the 
hope that “the foregoing answers 
will be more to your satisf2ction than 
they are to mine,” concluding, 
“whether they are or not, I shall go 
to Mexico.” In lieu of the license he 
received the curt reply, “The Court 
interposes no objection to your going 
to Mexico.” 

As the tempo of hostilities rose, 
Wallace decided to act on his own. 
Hiring a room on the main street, 
he hung out a flag, and a 
transparency inscribed with the 
motto, “For Mexico, Fall In,” and, 
with the added appeal of a drum and 
fife, started to recruit a company. In 
three days it was full. He was 
elected second lieutenant. The com- 
pany was accepted by the Governor 
and ordered to a point of rendezvous 
where they were mustered into the 
national service. Off they went to 
the seat of war, but Wallace’s serv- 
ices in the field included little or no 
real fighting. 

On his return to Indianapolis he 
re-entered his father’s office with the 
determination to obtain the status 
of a fully licensed practitioner which 
had been denied him the year before. 
After the examination he again re- 
ceived a note from the same examin- 
ing judge. On this occasion it read, 
“Permit me to congratulate you 
upon your safe return from Mexico,” 
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and this time it was accompanied by 
the coveted license. Instead of 
remaining in Indianapolis he re- 
turned to the village of Covington, 
his childhood home, opened an of- 
fice, and faced the future with a 
capital of one paper dollar and 
seventy-five cents. The day he hung 
out his shingle the bank which issued 
the note failed! Of the character of 
those among whom he must seek a 
clientele, he said, “Speaking gen- 
erally, the people of the county were 
the original settlers, primitive in 
habits, large-hearted, western in 
spirit. Instead of taking their quar- 
rels into court, they settled them on 
the spot, resorting to their fists.” 

In 1850 Wallace was elected 
prosecuting attorney and was re- 
elected two years later. Politics 
being, as he declared, “always in 
order with fledglings at the Bar,” he 
“plunged into it with the assiduity 
of an apprentice just out of bond.” 
In the sequel he won a seat in the 
State Senate. He advocated certain 
reforms in the divorce laws and 
demonstrated a certain prescience of 
things to come by proposing the 
popular election of United States 
Senators. In 1853 he removed to 
Crawfordville. Here he organized a 
military comipany, a large portion of 
the members of which served as of- 
ficers in the Civil War. 

On the late afternoon of April 
13, 1861, while he was addressing a 
jury, Wallace was interrupted by the 
arrival of a telegram from Governor 
Morton. It read, “Sumter has been 
fired on. Come immediately.” Wal- 
lace turned the case over to his 
partner, left the court room, and 
started post haste for Indianapolis. 
He came away from his interview 
with the Governor with the appoint- 
ment of adjutant general and a 
commission to raise six regiments 
forthwith. In five days Wallace could 
report that enough companies were 
recruited to constitute twice the 
number of regiments proposed. 
Though the Governor desired his 
new adjutant to remain at his post, 
he gave in to Wallace's entreaties to 
be given a command in the field. So 
Wallace became colonel of the 


Eleventh Indiana Zouaves. If not a 
brilliant leader, he served through. 


out the war with ability. Though a 


stickler for discipline he was popular 
with his men and was raised by suc. 
cessive promotions to the rank of 
brigadier general. 

About 1875, when Wallace “was 
getting over the restlessness due to 
years of service in the War of the 
Rebellion,” it occurred to him, as 
he said, “to write the conception 
which I had long carried in my 
mind of the Wise Men.” The result 
was his celebrated book, Ben Hur: A 
Tale of the Christ. Some years later 
he wrote, “I have tried many things 
in the course of the drama [his life] 
—the law, soldiering, politics, author. 
ship, and lastly, diplomacy—and if 
I may pass judgment upon the suc- 
cess achieved in each, it seems now 
that when I sit down finally in the 
old man’s gown and slippers, helping 
the cat to keep the fireplace warm, 
I shall look back upon Ben Hur as 
my best performance.” 

Five years elapsed between the 
time that he applied himself to the 
composition of his masterpiece until 
it appeared. He toiled unremittingly 
at the task which involved an im- 
mense amount of historical, ge 
ographical and ethnological research. 
The work was prosecuted at his 
home, in his law office, at odd mo 
ments in court houses, at hotels and 
on railroads—in fact, wherever and 
whenever the opportunity presented 
itself. Of the hours spent under an 
old beech tree in Crawfordsville he 
reminesced, “How often, when its 
thick branches have protected me 
with their cooling shadows, has it 
been the only witness to my struggles; 
and how often, too, has it maif- 
tained great dignity when it might 
have laughed at my discomfiture. 
The soft twittering of birds, the hum 
of bees, the lowing of the kine, all 
made this spot dear to me.” The 
book was finished amid the irksome 
discomforts in a “gloomy den” of 3 
fort at Santa Fé where he was et 
sconced at the time as Territorial 
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House of Delegates 


THIRD SESSION 7 








The question as to how far the Asso- 
ciation should go at this time, in rec- 
ommending details of international 
judicial organization in addition to 
the World Court. A plan drafted by 
the Section of International Law 
was approved. Resolutions from the 
Section of Patent Law, the Section 
of Taxation, and the Section of Cor- 
poration, Banking and Mercantile 
Law, were adopted. The recom- 
mendations of the Section of In- 
surance Law, dealing with the recent 
decision of the Supreme Court as to 
federal jurisdiction over the in- 
surance business, was adopted, after 
several items had been stricken out 
on a point of order. The Committee 
on Labor, Employment and Social 
Security offered a comprehensive 
statement of principles to be em- 
bodied in legislation against strikes 
interfering with war production. 
The recommendations and program 
of the Section of Legal Education 
was the concluding feature of a hard- 
working and significant session, dur- 
ing which the House gave deliber- 
ative consideration and used in- 
dependent judgment as to all mat- 
ters. 


The first order of business voted by 
the House for its third session, held 
Wednesday afternoon, September 13, 
was the consideration of resolutions 
submitted by Chairman’ Mitchell B. 
Carroll for the Section of Interna- 
tional Law, as follows: 

Wuereas, The effective administra- 
tion of international justice is an in- 
dispensable element in the main- 
tenance of peace; and 

Wuereas, There have not been 
readily accessible permanertt inter- 
national courts for the adjudication 
of all justiciable disputes among na- 
tions; and 

Wuereas, The history of the devel- 
opment of judicial tribunals in various 


nations demonstrates the advantage 
of cireuit courts and the service by 
members of the highest tribunals on 
circuit courts: 

Now THEREFORE Be It RESOLVED: 

I. That the Permanent Court of In- 
ternational Justice, organized in 1922 
at The Hague and known as the 
World Court; should be continued as 
the highest tribunal of an accessible 
system of interrelated permanent in- 
ternational courts with obligatory 
jurisdictions. — 

Il. That the World Court be so 
organized that a member shall be 
available to sit as an International 
Circuit Court, with original jurisdic- 
tion, to hold regular terms in the 
capital of each member nation of the 
International Judicial System. In ad- 
dition to the World Court Justice on 
circuit, each such circuit court shall 
include one or more International 
Commissioners assigned to sit in an 
advisory capacity. 

III. That an International Judicial 
Conference composed of jurists should 
be convened at the earliest practicable 
moment with a view to concluding an 
“International Judiciary Agreement” 
based on the Statute of the World 
Court, with such amendments as may 
be necessary to give effect to the fore- 
going resolutions and to provide for 
the prompt organization and main- 
tenance of the “International Judicial 
System.” 


Reports as fo the 
Resolutions 


The House Committee to consider 
the resolutions reported, through W. 
E. Stanley, of Kansas, that it sub- 
mitted them “without comment”, 
Chairman William L. Ransom, of 
the Association’s Committee on Post- 
War Organization, said that the Com- 
mittee had been “unanimously op- 
posed” to the resolutions of the 
Section in the form in which they 
were first distributed to the House. 
At that time Paragraph II of the 
resolutions then read: 


a 





ii. That a pefiziatieiit liitetiational 
Circuit Court should be establishied irl 
the capital of each member nation of 
the International Judicial Systeni, 
with jurisdiction over cases against.the 
government in whose capital such 
Court sits. Each circuit court should 

- consist of one member of the: World 

Court on Circuit and one or more 

International Commissioners assigned 

to sit with the Court in an advisory 

capacity. 

As to the resolutions in their ori- 
ginal form, the Special Committee's 
report had recommended to the 
House: 

“That the detailed plan for a post- 
war ‘international judicial system’, 
with international circuit courts in 
the capital of each member state, an 
‘international judicial conference’, 
etc., all as prepared and submitted to 
your Committee by the Coordinating 
Committee on Post-War Judicial Or- 
ganization in the Section of Inter- 
national and Comparative Law, be 
not adopted by the House at this 
tine if the plan is submitted to the 
House by the Section, but that the 
details of the desirable international 
judicial organization be reserved for 
further study, report and action.” 

The Committee’s opposition to 
the original form was, as explained 
by Judge Ransom, “in*part because 
of the size and complexity ‘of the 
machinery which the proposed reso- 
lutions and recommendations would 
create, and in part because of the 
fact that the report of the Judicial 
Committee to the Dumbarton Oaks 
Conference had not then, and still 
has not, been presented. 

“The six of the seven members of 
your Committee who are in Chicago 
have conferred from time to time 
with members of the Section Council 
and its Coordinating Committee, 
The result is a clarification and sim- 
plification, I believe, of the Section’s 
original proposal, so that it more 
clearly states what was intended. 


A Proposal Worthy of 
Consideration 

“Your Committee has not had oppor- 
tunity since this draft was perfected 
yesterday afternoon to meet and 
formulate a definitive report to place 
before you,” continued Chairman 
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Ransom. “I think I am warranted in 
saying that your Committee is unan- 
imously of the opinion that the Sec- 
tion’s recommendation is a con- 
sidered plan, one of the most 
comprehensive and carefully worked- 
out that has been placed before us, 
and that it is well worthy of consider- 
ation by those who are endeavoring 
to formulate and implement the 
judiciary angle of the international 
organization, that being the angle 
with which we as lawyers are most 
concerned. 

“I think a majority of the Com- 
mittee is of the opinion that the draft 
as it stands may well be submitted as 
a considered proposal in that field, 
perhaps without committing our- 
selves as a final matter to this as our 
definitive judgment in the light of 
what may later be recommended by 
the Dumbarton Oaks Conference.” 


Judge Phillips Offers 
Angles for Consideration 


Chairman Ransom asked that Judge 
Orie L. Phillips, of the sub-commit- 
tee which worked with the Section, 
make a statement for the Committee. 
“There can be no doubt,” declared 
Judge Phillips, “that this Section has 
earnestly and carefully and perhaps 
skillfully worked out a detailed judi- 
cial setup for a world organization. 
There may be some danger in too 
much detail. We may find ourselves 
suggesting a plan that is diametri- 
cally opposed to, and possibly all out 
of line with, what may come out of 
the Conference now being held at 
Dumbarton Oaks. 

“There are three things that per- 
haps we should think seriously about: 
One is that this suggested plan goes 
a very long way with respect to a 
Circuit Court setup in which a sover- 
eign nation may be sued in substance 
by 2 national of another nation. 
Surely the venue of the jurisdiction 
is in the nation of the one that is 
sued or complained against. It may 
be that when we have come to a 
deliberate and final study and con- 
sideration of the matter that that will 
be found to be a desirable, and pos- 
sibly a necessary, part of the judicial 
set-up, but it is a far-reaching thing 
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and is a departure from what has 
heretofore been thought necessary. 

“T am inclined to think it is prob- 
ably a departure from what will be 
suggested at Dumbarton Oaks. More- 
over, there is at present a plan for the 
selection of judges, and this goes 
forward with a new scheme for the 
purpose of nominating and selecting 
the judges. Further, this contemplates 
a compulsory jurisdiction which is 
a serious problem. To what extent 
we may now go in stating and deter- 
mining and granting a compulsory 
jurisdiction is a serious and impor- 
tant problem.” 


Proposals Should Be 
Further Studied 


“My suggestion is that it would prob- 
ably be better, to treat these studies 
and these proposals as worthy con- 
tributions to the thinking on these 
problems, and that they be received 
for the purpose of further study and 
consideration. In matters of such 
grave importance, matters upon 
which we might not eventually hope 
to obtain the concerted agreement 
of the nations of the world, it might 
be better for us to treat them as care- 
fully thought-out and worked-out 
proposals to be further studied and 
considered, 

“I think, gentlemen of the House, 
it would perhaps be better that we 
do not commit ourselves definitely 
and irretrievably by definitive action 
on these proposals. 

“I think our Committee is under 
some obligation. I think perhaps we 
have ourselves committed ourselves 
to the Section to go along with it. 
We want to go along with these pro- 
posals, but I think we ought to go 
along cautiously and carefully, and, 
to use the vernacular of my country, 
not get ourselves out on a limb.” 


The Section Urges Action 


Bruce W. Sanborn, of Minnesota, 
moved that the resolutions be re- 
ferred to the special Committee for 
its consideration and report. Chair- 
man Carroll of the Section urged that 
“the time for action is now”. 

When Chairman Ransom of the 
special Committee arose to offer a 





substitute motion, Chairman Crump 
asked him to speak first as to the 
propriety of referring to a Commit- 
tee a resolution which had been re- 
ported by a Section. “Having been 
neither a chairman of the House nor 
a chairman of the Rules and Cal- 
endar Committee,” replied Judge 
Ransom, “ I would not presume to 
advise you upon it. My personal 
judgment is that any matter may at 
any time be referred by the House 
to any agency of the House or the 
Association as it sees fit.” 

Chairman Crump ruled that Mr, 
Sanborn’s motion was in order, and 
the chairman of the special Commit- 
tee offered the following substitute 
for it: 

That the House authorize the re- 
lease and circulation of these resolu- 
tions and the accompanying report; 
that the House authorize their trans 
mittal to any public authorities or 
organizations or individuals who are 
studying the subject; that we do so 
on the ground that we believe them 
to be a considered and comprehensive 
contribution to the matter of postwar 
international organization of the judi- 
ciary, and that we do so without com- 
mitment at this time to the details of 
this particular plan as compared with 
proposals which may emanate from 
the Dumbarton Oaks Conference. 


William C. Mason, of Pennsyl- 
vania, seconded the substitute, and 
Mr. Sanborn withdrew his motion in 
favor of the substitute. As to his 
motion, Chairman Ransom declared 
his belief that “it would be a much 
fairer and a more useful thing to do, 
and a much greater measure of justice 
to a Section whose Committee has 
proposed something which is really 
creditable and of which we have no 
reason to feel anything but proud. 
Yet we may recognize that is is too 
early before the Judicial Committee 
of the Conference has reported, to 
tie ourselves to all the details of this 
particular plan.” 


Charles M. Hay 
Favors Action 


State Delegate Charles M. Hay, of 
Missouri, a member of both the Spe- 
cial Committee and the Section’s 
Council, favored the immediate past 
age of the Section’s resolutions. “In 
the form in which the Section sub 
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mitted their resolutions originally,” 
he said, “our Committee was unani- 
mously opposed to them, as Judge 
Ransom has suggested. 

“After the revision was put into its 
present form, I expressed myself as 
in favor of the adoption of the 
amended form, and that is my posi- 
tion at the present time. 

“It may be that the Dumbarton 
Oaks Conference will come forward 
with a somewhat different program. 
The fact that we have committed our- 
selves to this definite program I do 
not suppose would furnish any great 
difficulty to a revision of judgment 
in favor of a Dumbarton Oaks Plan 
if that, in our judgment, is the wise 
thing to do. 

“Furthermore, I do not assume 
that our definite commitment to this 
program will overwhelm the Dum- 
barton Oaks Conference and lead to 
the adoption of something that in 
their judgment is not wise.” (Laugh- 
ter) 


James O. Murdock 
Explains the Resolutions 


James O. Murdock, of the District of 
Columbia, chairman of the Section’s 
Coordinating Committee on Post- 
War Judicial Organization, which 
drew the original resolutions, was 
accorded the privileges of the floor, 
on the request of Chairman Carroll 
of the Section. Mr. Murdock referred 
first to the agreement with the Special 
Committee on the revised wording. 
“We are grateful to the Committee 
of seven,” he said, “for helping us to 
clarify the resolutions to state exact- 
ly what we intended to mean in the 
first place.” 

Mr. Murdock urged that the 
House act at once. “On this sort of 
thing, if the lawyers do not provide 
the leadership and some ideas,” he 
said, “other groups will. The Section 
has worked hard on this subject for 
two years.” 

John Kirkland Clark, of New 
York, asked if the Section’s resolu- 
tions implied “obligatory jurisdic- 
tion” for the Permanent Court of 
International Justice. Mr. Murdock 
read from the resolutions, and an- 
swered that “The World Court has 
had an obligatory jurisdiction for a 


number of years. The United States 
in many cases has given obligatory 
jurisdiction to purely temporary ad 
hoc tribunals that were devised over- 
night. If we are hopeful at all of a 
regime of law as distinguished from 
a regime of force and policy ham- 
mered out in the cloakrooms of 
Foreign Offices, if we think at all in 
terms of an enforced peace, it must be 
a just peace.” 


Further Questions 
Are Asked 


Robert F. Maguire, of Oregon, asked: 
“Am I right in understanding that 
the obligatory provisions of your rec- 
ommendation relate to justiciable 
matters as distinguished from politi- 
cal matters?” Mr. Murdock replied 
that “They relate solely to justiciable 
matters. We only have in mind obli- 
gatory jurisdiction of justiciable 
disputes. No domestic question, no 
purely national question, could by 
any stretch of the imagination be 
brought appropriately before such a 
tribunal.” 

As to Paragraph II of the Resolu- 
tions, Ex-Judge Floyd E. Thompson, 
of Illinois, asked: “Does this Circuit 
Court consist of one judge, and is 
that court to have obligatory juris- 
diction, and is its judgment to be 


final?”” Mr. Murdock answered: 
“No”. 
“The circuit court,” he said, 


“would consist of one judge of the 
World Court traveling on circuit to 
hold a special term in a particular 
country. In our report we have sug- 
gested that these circuit courts have 
only a quite limited jurisdiction over 
that minor type of case which is, how- 
ever, the most numerous in character, 
where a government presents a claim 
in behalf of one of its nationals. But 
even in that type of case we have 
deferred to the judgment of the Com- 
mittee of seven, in more constitu- 
tional terms. In any case, although 
of minor character, decided by these 
circuit courts, the World Court judge 
on circuit would be subject to appeal 
to the World Court in The Hague.” 


George M. Morris 
Urges the Resolutions 
George Maurice Morris, of the Dis- 
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trict of Columbia, a member of the 
Council of the Section, argued for 
the passage of its resolutions. “This 
meets the feeling of a great many 
people in this House,” he said, “that 
it is time that the Association step 
further than it has yet gone. 

“If there is anything about which 
lawyers are qualified to speak through 
their training, their education and 
their experience, it is with respect to 
a judiciary system. The subject-mat- 
ter in this report is directly within 
our province, and I make bold 
enough to say that while we may not 
be all as well-informed as individuals 
not among us may be, we all know 
the point made by this kind of pro- 
posal, which is simply this: That 
members of the International Court 
should be made available for use in 
circuit hearings. 

“It does not contemplate a rigid 
or a necessary prescribed system of 
circuit courts anywhere. It provides 
that when the business is there and 
a matter requires hearing which is 
within the jurisdiction of the here- 
after-to-be prescribed jurisdiction, 
then a member of the International 
Court may sit on circuit to hear that 
kind of case within that juri$diction. 

“The Committee and the Section 
have been very restrained, it seems to 
me, in abstaining from any attempt 
to prescribe the jurisdiction of the 
circuit courts; but it is well known 
that there are many matters, thou- 
sands of them which could be 
handled in courts of this character 
which would not require, or need not 
necessarily require, the action of the 
ultimate international court. 

“This proposal of the Section is 
a thrust in the direction of making 
the international court system more 
readily accessible to litigants within 
a jurisdiction which, as we voted 
yesterday, must have the approval of 
the United States before that juris- 
diction can be established. No legis- 
lation, if our resolutions are put into 
effect, can be effected by the inter- 
national system unless that legisla- 
tion has the approval of the United 
States. The jurisdiction of the circuit 
courts would fall directly within that 


category. 
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“This is a proposal which, it 
seems to mé, of all the proposals, 
should receive the endorsement of 
the lawyers, because the essence of 
this proposal is to make judicial pro- 
cedures readily accessible, easily ar- 
rived at, and a march in the direction 
of what every speaker we have heard 
at this meeting has said; namely, that 
the greatest medium for avoiding in- 
ternational war is a judicial process 
in. which. disagreements may be 
settled before they become of pro- 
portion requiring warlike measures.” 


Mr. Hall of Louisiana 
Supports Action Now 


Chairman Crump called on Judge 
Ransom to close the debate on his 
substitute motion. “I think the mat- 
ter has been covered,” he replied. 

State Delegate Pike Hall, of 
Louisiana, came to the dais to make 
a further statement in favor of the 
resolutions. “I want to approach this 
subject from the standpoint of the 
man at the crossroads, the country 
lawyer, if you will,” he said, “and 
to bring before this body the thought 
which I remember was imbued in 
my mind and impressed by that 
great teacher, John Bassett Moore, 
at whose feet I had the pleasure of 
sitting during my time at Columbia, 
when he said that if the people of 
the country would realize that inter- 
national law is not a mysticism, is 
not something that is beyond the 
mentality and the scope of ordinary 
understanding, the greatest thing 
would be accomplished in bringing 
to that thought and to that effort the 
mind of the lawyer and, yea, the 
layman throughout the world. 

“I think that one of the things 
that has held back the progress in 
international law has been the reti- 
cence of those who are willing to 
tackle any national problem to ap- 
proach upon the forbidden field of 
international law. It is not a mysti- 
cism; it is not something that is 
beyond the range of thought of the 
average man and, yea, the average 
practitioner, and the median of the 
Bar of these United States. 

“Assembled in this House of Dele- 
gates we credit ourselves with being 
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not just the average lawyer but the 
selected lawyer, from the various 
states in the Union, to come here and 
speak for the organized Bar. We have 
approached this problem slowly. We 
have approached this subject studi- 
ously. We have had two committees 
that have workec separately and have 
gotten together in their final pro- 
nouncements. Yet we stand hesitant 
to do anything except to state 
truisms. 

“I am. very proud that I was a 
member of this House when we in 
effect backed up the Fulbright 
Resolution. That was a noble step. 
That was a step that had its effect 
in this nation and will probably have 
its effect throughout the history of 
this world. But at that time there 
were many who felt that it was for- 
bidden ground for even the average 
lawyer to step upon. However, that 
served its purpose. Both Houses of 
Congress have followed the thought 
that was expressed here. 


Not Our Last Thought 
or Action on the Matter 


“Now we are called upon here to 
go. farther, and when we make this 
statement, if we do make it as pro- 
posed by the Committee, it may not 
be the last thought—I hope it won't 
be. It may not be the last oppor- 
tunity that this House will have to 
make helpful suggestions, and I hope 
it won’t be. But I have a confidence 
in this Committee and in this House 
which leads me to feel perfectly satis- 
fied that we are capable of making 
a pronouncement that has something 
that really works in the details and 
answers the argument and the ques- 
tion that is asked you every day in 
your office and on the street: How 
can such a program be worked out? 
It is all right to talk about truisms. 
We all believe in some such organi- 
zation, but how can you do it? 


American Judicial System 
as a Precedent 


“This is the opportunity for Ameri- 
can lawyers, the organized Bar of 
the country, to point one way in 
which we believe that it can be done. 
I like, too, the simplicity of this 


plan. I am glad that this Committee 
has come back for precedent to the 
elementary establishment of the judi- 
cial system of this country’ rather 
than to the administration of justice 
today, as we know it, largely through 
administrative agencies and mere 
court orders. 

“T like the thought of the ‘circuit 
rider’, when we are only sixty hours 
apart from any portion of the world, 
that a representative of the Court can 
come into the nation that has its 
minor international problem and 
sit there as a representative of the 
circuit and build up jurisprudence 
that something may be tied onto. 

“The simplicity of this plan is 
not beyond your comprehension. 
This subject is not beyond your 
realm of thinking. I have no pretense 
of being an international lawyer; but 
I do not hesitate to have a thought 
and to express it on this subject, be- 
cause, after all, it is the fundamentals 
that we are driving at and which this 
report has given to us. If we adopt 
it, it will give to this nation and to 
the world an expression of the or- 
ganized Bar of this nation that this 
thing can be done. So many have 
said: ‘It sounds fine, but how can 
you do it?’ We are stating a way in 
which the most fundamental phase 
of it can be done; namely, a method 
and manner of operation of the 
Court which will be the center and 
hub and basis for the foundation of 
what we hope will be a lasting 
peace.” 

Chairman Carroll of the Section 
spoke further in support of its resolu- 
tions. “We feel that the people of 
this country, and perhaps even the 
people at Dumbarton Oaks,” he 
said, “are looking for an expression 
from this group as to some form of 
international judicial organization 
which will help obviate the causes of 
war and contribute to the maintet- 
ance of peace. We therefore urge you 
most heartily, most fervently, to be 
audacious, There is nothing in this 
that will stultify you. On the other 
hand, I think that many people will 
point with credit to this organization 
if you, adopt these proposals.” 

A vote was then taken on the mo 
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tion for a qualified approval and 
recommendation of the Section’s 
plan for an “international judicial 
system”, This was defeated. 

The House then adopted the 
Section’s resolutions, by a substantial 
yote, without a division. 

Chairman Carroll then sought to 
offer another resolution from the 
Section, in behalf of organizing co- 
operation among units of the organ- 
ized Bar throughout the world. 
Chairman Crump ruled that inas- 
much as this resolution had not been 
submitted to the Committee which 
the House had constituted to con- 
sider it, action could not be had at 


' that time. 


Mr. Hay's Resolution 
Is Reported Favorably 


State Delegate William W. Evans, 
of New Jersey, as chairman of the 
House Committee, reported favor- 
ably and moved the resolution which 
had been offered at the first session 
by Charles M. Hay, Deputy Chair- 
man and Executive Director of the 
War Manpower Commission. In its 
revised form, the resolution was as 
follows: 


REso.ven, by the House of Delegates 
of the American Bar Association, that 
we review with great pride and grati- 
fication the record achieved by Amer- 
ican industry—both management and 
labor—in the production of war goods. 

While noting the achievements thus 
far, we are deeply conscious that the 
war is not yet over and that, in fact, 
bloody struggles and bitter sacrifices 
are still ahead of us. The military 
authorities have announced that while 
there is an abundance of the great 
majority of the items of munitions 
and supplies, there is a critical short- 
age of a substantial number of vital 
items such as heavy truck tires, Radar 
and heavy munitions. 

We can afford to take no chances. 
There must be no letdown in any 
necessary war activities till the last 
shot is fired. 

Be It Resorven, therefore, that we 
rededicate ourselves to continued and 
unremitting effort; and 

Be It FurrHer REso.venp, that we 
pledge ourselves to use all of our in- 
fluence in our respective communities 
and, wherever opportunities may be 
afforded, to accomplish the full man- 
ning of all essential war plants; and 
the continued and uninterrupted 
produciion of all supplies which may, 


under any circumstances, be needed 
for our armed forces. 


Mr. Hay Asks 
Lawyers to Help 


State Delegate Hay was recognized. 
“I wish to say just a word, Mr. Chair- 


man,” he began, “in explanation of 
my oltering of this, which I sincerely 
believe is a non-controversial matter. 
Perhaps I ought to apologize to this 
House for offering anything non- 
controversial (laughter); but I 
would, since this may be the last time 
that I will meet in this House as a 
member of it, like to have the record 
of once appearing on a matter not a 
subject of controversy. I have enjoyed 
no little my service in this House. 

“To each of you I want to say in 
all earnestness: We are confronted at 
the present time with extreme diffi- 
culty in manning the war industries 
that are now critically short of end 
products. We heard a moving story 
from General Somervell and Gen- 
eral Clay as to the shortages of cer- 
tain vital products. They may not 
prove to be menacing if the war in 
Europe should end within thirty 
days; they could easily become men- 
acing if the war there should be pro- 
longed beyond our present expecta- 
tion. But the urge, at the present 
time, of workers to get into some 
activity that promises employment 
after the war is so great that we are 
having tremendous difficulty in hold- 
ing men in certain of these war plants 
and in recruiting for them. 

“I rise simply to add this word 
to the resolution: To appeal to you 
gentlemen, in your communities and 
wherever you have influence, to lend 
all of the sentiment that you can in 
favor of the manning of these war in- 
dustries until the conflict is over. We 
need your help, and I want to thank 
you in advance for any assistance 
that you can give us in that direc- 
tion.” (Applause) ‘ 

The resolution was put to a vote 
and was carried without opposition. 


Report by the 
Section of Patent Law 


The next order of business was the 
recommendations of the Section of 
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Patent, Trade-Mark and Copyright 
Law, given by John Dashiell Myers, 
of Pennsylvania, as chairman. Roy E. 
Willy, of South Dakota, for the 
House Committee, advised favorable 
action on the Section’s proposals, 
with some minor changes in verbiage 
agreed on between the Section and 
the Committee. 

The following resolutions from 
the Section, presented by Chair- 
man Myers with the aid of his mimeo- 
graphed report and copies of the 
bills, were followed closely by mem- 
bers of the House, were put to a 
vote and adopted by the House, with- 
out opposition: 

Resolution No. I 

Resotvep, That H. R. 4641, provid- 

ing renewal rights for future as well 
as previously subsisting copyrights in 
commercial prints and labels, on the 
same basis as provided for copyrights 
generally by sections 23 and 61 of the 
Copyright Law of 1909, as amended 
(Title 17, U.S.C.), be approved in 
principle, and that H.R. 4641 be ap- 
proved specifically if the inadvertent 
reference to section 24 of said Copy- 
right Law of 1909, as amended, be 
deleted therefrom. 

Resolution No. 2 

Resotvep, That H.R. 4408 be ap- 

proved in principle in so far as its 
purpose is to codify into absolute law 
Title 17 of the United States Code 
entitled “Copyrights,” and disap- 
proved specifically insofar as it seeks 
to rearrange and renumber the pres- 
ent sections of such hw. 

Resolution No. 3 

ReEso.vep, That the Act of October 

6, 1917, c. 95, 40 Stat. 394( as amended 
July 1, 1940, c, 501, sec. 1, 54 Stat. 
710 and June 16, 1942, c. 415, 56 
Stat. $70) be supplemented by an act, 
modeled after the Act of October 31, 
1942, c. 634, sec. 6, 56 Stat. 1014 (85 
U. S. Code 94), providing that 
“For the purposes of the Act of 
October 6, 1917, c. 95, 40 Stat. $94, 
as amended by the Acts of July 1, 
1940, c. 501, sec. 1, 54 Stat. 710 and 
June 16, 1942, c. 415, 56 Stat. 370 (35 
U, S. Code, sec. 42) the manufacture, 
use, sale or other disposition of an 
invention by a contractor, a sub-con- 
tractor or any person, firm or corpor- 
ation for the government and with 
the authorization or consent of the 
government shall be construed as use 
of the invention by the government.” 
Resolution No. 4 
Was withdrawn by the Section as 
an Association resolution 
adopted is sufficient for the purposes. 
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Resolution No. 5 

Resotvep, That the Association dis- 
approves in principle of H.R. 3762. 

Resolution No. 6 

REsotvep, That the Association dis- 
approves the principles of S. 2046, in- 
sofar as they relate to patents and 
rights thereunder, and does not there- 
by imply approval of the other pro- 
visions of the bill. 

Resolution No. 7 

Resoivep, That the Association dis- 
approves the principle of X. 1913 and 
H.R. 4801 insofar as they relate to 
inventions, discoveries, processes, 
trade-marks and patents, and does 
not thereby imply approval of the 
other provisions of the bill. 

Resolution No. 8 

Resotvep, That H.R. 5236 be dis- 
approved. 

Resolution No. 9 

REsotvep, That H.R. 4493 be dis- 
approved both in form and principle. 

Resolution No. 10 

Resotvep, That the Association 
recommends to the Court of Claims 
that the Court amend its rules: 

1. To insure that testimony before 
the Commissioner be taken, as nearly 
as possible, as if on trial in a federal 
district court in that plaintiff's testi- 
mony, defendant's testimony and 
plaintiff's rebuttal proceed, without 
extended adjournment, from day to 
day until completed. 

2. To minimize delay in interlocu- 
tory matters. 



























Section of 
Taxation Reports 
The recommendations of the Sec- 
tion of Taxation were the next item 
on the day’s calendar and were pre- 
sented by Chairman Weston Vernon, 
of New York. Kenneth Teasdale, of 
Missouri, for the House Committee 
to consider this report, stated that 
“we have come to a conclusion that 
the provisions thereof are efforts to 
remedy incongruities, inconsistencies, 
ambiguities, and to supply omissions 
which create either doubt, discrimin- 
ation or uncertainty. We consider 
all the provisions eminently proper 
for the consideration of the House.” 
The following resolutions from the 
Section were offered and succinctly 
explained by Chairman Vernon, and 
were adopted ‘by the vote of the 
House, without opposition: 


1. Tax Court Jurisdiction of 
Manufacturers’ Excise Taxes 


Resotvep, That the American Bar 
Association recommends to the Con- 
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gress that jurisdiction over manufac- 
turers’ excise taxes be conferred upon 
the Tax Court of the United States; 
and 

FurTHer Resotvep, That the Asso- 
ciation propose that this result be 
achieved by amending subchapter C 
of chapter 29 of the Internal Revenue 
Code by the addition of three new 
sections defining a deficiency, setting 
forth the procedure in general, and 
providing for jeopardy assessments; 
and that the officers and council of 
the Section of Taxation be directed 
to urge the following proposed amend- 
ment, or its equivalent in purpose and 
effect, upon the various committees 
of the Congress: 


Subchapter C of chapter 29 is 
amended by inserting after section 
3453 the following new sections: 

Sec. 3454. Definition of Defici- 
ency. As used in this chapter in 
respect of the tax imposed by this 
chapter the ferm “deficiency” 
means— 

(1) The amount by which the 
tax imposed by this chapter exceeds 
the amount shown as the tax by the 
taxpayer upon his return; but the 
amount so shown on the return shall 
first be increased by the amount pre- 
viously assessed (or collected with- 
out assessment) as a deficiency, and 
decreased by the amounts previously 
abated, credited, refunded, or other- 
wise repaid in respect of such tax; 
or 

(2) If no amount is shown as the 
tax by the taxpayer upon his return 
or if no return is made by the tax- 
payer, then the amount by which 
the tax exceeds the amounts pre- 
viously assessed (or collected with- 
out assessment) as a deficiency; but 
such amounts previously assessed, or 
collected without assessment, shall 
first be decreased by the amounts 
previously abated, refunded, or 
otherwise repaid in respect of such 
tax. 

Sec. 3455. Procedure in General. 

(a) (1) Petition t Tax Court.— 
If in the case of any taxpayer, the 
Commissioner determines that there 
is a deficiency in respect of the tax 
imposed by this chapter, the Com- 
missioner is authorized to send no- 
tice of such deficiency to the tax- 
payer by registered mail. Within 
ninety days after such notice is 
mailed (not counting Sunday or a 
legal holiday in the District of Co- 
lumbia as the ninetieth day), the tax- 
payer may file a petition with the 
Tax Court of the United States for 
a redetermination of the deficiency. 
No assessment of a deficiency in re- 
spect of the tax imposed by this 
chapter and no distraint or pro- 


ceeding in court for its collection 
shall be made, begun, or prosecuted 
until such notice has been mailed to 
the taxpayer, nor until the expira. 
tion of such ninety-day period nor, 
if a petition has been filed with the 
tax court, until the decision of the 
tax court has become final. Not 
withstanding the provisions of sec. 
tion 3653 (a) the making of such 
assessment or the beginning of such 
proceeding or distraint during the 
time such prohibition is in force 
may be enjoined by a proceeding in 
the proper court. If the notice is 
addressed to a person outside the 
states of the Union and the Dis. 
trict of Columbia, the period speci- 
fied in this paragraph shall be one 
hundred and fifty days in lieu of 
ninety days. 

(b) Collection of Deficiency 
Found by Tax Court.—If the tax- 
payer files a petition with the tax 
court, the entire amount redeter- 
mined as the deficiency the decision 
of the tax court which has become 
final shall be assessed and shall be 
paid upon notice and demand from 
the collector. No part of the amount 
determined as a deficiency by the 
Commissioner but disallowed as such 
by the decision of the tax court 
which has become final shall be 
assessed or be collected by distraint 
or by proceeding in court with or 
without assessment. 

(c) Failure to File Petition. If 
the taxpayer does not file a petition 
with the tax court within the time 
prescribed in subsection (a) of this 
section, the deficiency, notice of 
which has been mailed to the tax- 
payer, shall be assessed, and shall 
be paid upon notice and demand 
from the collector. 

(d) Waiver of Restrictions. The 
taxpayer shall at any time have the 
right, by a signed notice in writing 
filed with the Commissioner, to 
waive the restrictions provided in 
subsection (a) of this section on the 
assessment and collection of ‘the 
whole or any part of the deficiency. 

(e) Increase of Deficiency After 
Notice Mailed. The tax court shall 
have jurisdiction to redetermine the 
correct amount of the deficiency 
even if the amount so redetermined 
is greater than the amount of the 
deficiency, notice of which has been 
mailed to the taxpayer, and to de 
termine whether any penalty, ad 
ditional amount or addition to the 
tax should be assessed—if claim 
therefor is asserted by the Commis 
sioner at or before the hearing or 4 
rehearing. 

(f) Further Deficiency Letters Re 
stricted. If the Commissioner has 
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mailed to the taxpayer notice of a 
deficiency as provided in subsection 
(a) of this section, and the taxpayer 
files a petition with the tax court 
within the time prescribed in such 
subsection, the Commissioner shall 
have no right to determine any ad- 
ditional deficiency in respect to the 
same taxable year, except in the case 
of fraud, and except as provided in 
subsection (e) of this section, rela- 
ting to assertion of greater deficien- 
cies before the tax court, or in sec- 
tion 3456, relating to the making of 
jeopardy assessments. If the tax- 
payer is notified that, on account 
of a mathematical error appearing 
upon the face of the return, an 
amount of tax is excess of that 
shown upon the return is due, and 
that an assessment of the tax has 
been or will be made on the basis 
of what would have been the cor- 
rect amount of tax but for the math- 
ematical error, such notice shall not 
be considered (for the purposes of 
this subsection, or of subsection (a) 
of this section, prohibiting assess- 
ment and collection until notice of 
deficiency has been mailed, or of 
section 3443 (f),1 prohibiting credits 
or refunds after petition to the Tax 
Court of the United States) as a no- 
tice of a deficiency, and the taxpayer 
shall have no right to file a petition 
with the tax court based on such 
notice, nor shall assessment or col- 
lection be prohibited by the provi- 
sions of subsection (a) of this 
section. 

(g) Jurisdiction Over Other Tax- 
able Periods.—The tax court in re- 
determining a deficiency in respect 
of any taxable period shall consider 
such facts with relation to the taxes 
for other taxable periods as may be 
necessary correctly to redetermine 
the amount of such deficiency, but 
in so doing shall have no jurisdiction 
to determine whether or not the tax 
for any other taxable period has 
been overpaid or underpaid. 

(h) Final Decisions of Tax Court. 
For the purposes of this chapter the 
date on which a decision of the tax 
court becomes final shall be deter- 
mined according to the provisions 
of section 1140. 

(i) Extension of Time for Pay- 
ment of Deficiencies. Where it is 
shown to the satisfaction of the Com- 
missioner that the payment of a de- 
ficiency upon the date prescribed 
for the payment thereof will result 
in undue hardship to the taxpayer, 
the Commissioner, under regula- 
tions prescribed by the Commis- 
sioner, with the approval of the 
Secretary, may grant an extension 
for the payment of such deficiency 


for a period not in excess of eighteen 
months, and, in exceptional cases, 
for a further period not in excess 
of twelve months. If an extension 
is granted, the Commissioner may 
require the taxpayer to furnish a 
bond in such amount, not exceed- 
ing double the amount of the de- 
ficiency, and with such sureties, as 
the Commissioner deems necessary, 
conditioned upon the payment of 
the deficiency in accordance with the 
terms of the extension. No exten- 
sion shall. be granted if the defi- 
ciency is due to negligence, to in- 
tentional disregard of rules and reg- 
ulations, or to fraud with intent to 
evade tax. 

(j) Address for Notice of De- 
ficiency. In the absence of notice 
to the Commissioner under section 
—* of the existence of a fiduciary re- 
lationship, notice of a deficiency in 
respect of a tax imposed by this 
chapter, if mailed to the taxpayer 
at his last known address, shall be 
sufficient for the purposes of this 
chapter even if such taxpayer is de- 
ceased, or is under a legal disability, 
or, in the case of a corporation, has 
terminated its existence. 

Section 3456. Jeopardy Assess- 
ments. The provisions of section 
273 shall be applicable to the taxes 


imposed by this chapter. 
2. Manufacturers’ Excise Taxes— 
Sales Price 


Resotvep, That the American Bar 
Association recommends to the Con- 
gress that section 3441 of the Internal 
Revenue Code be amended by adding 
three new subsections (e), (f) and (g), 
to the end that, as a result of said 
amendments, section $441 of the code 
may be clarified so as to require, in 
accordance with the legislative intent 
expressed in the Ways and Means 
Committee Report on the Revenue 
Bill of 1932, that the tax be “imposed 
and administered uniformly and with- 
out discrimination,” and that “each 
member of competitive group shall 
pay upon substantially the same basis 
as all his competitors even though 
his sales methods may differ”; and that 
the officers and council of the Section 
of Taxation be directed to urge the fol- 
lowing proposed amendments, or their 
equivalent in purpose and effect upon 
the various committees of the Con- 
gress: 

Section 3441 (relating to sale 
price) is amended by inserting after 
subsection (d) the following: 

(e) In the case of a sale by a manu- 
facturer to a selling corporation of 
an article to which the tax under 
this section applies, the transaction 
shall be prima facie presumed to be 
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otherwise than at arm's length if 
either the manufacturer or the sell- 
ing corporation owns more than 75 
per centum of the outstanding stock 
of the other, or if more than 75 per 
centum of the outstanding stock of 
both corporations is owned by the 
same persons in substantially the 
same proportions. Sales by a manu- 
facturer to a selling corporation 
shall in all other cases be prima 
facie presumed to be at arm’s length. 

(f) If an article, to which the tax 
under this chapter applies, is sold 
by the manufacturer thereof other- 
wise than through an arm's length 
transaction, at less than the fair mar- 
ket price, to a selling or distributing 
agency controlled by such manufac- 
turer, the tax shall be imposed on 
the same value as in the case of simi- 
lar sales between independent 
parties. 

(g) If an article to which the tax 
under this chapter applies is sold by 
the manufacturer thereof acting as 
his own distributor, the salesmen’s 
commissions and costs and expenses 
of advertising and selling which are 
attributable to the functions of dis- 
tribution and sale, as distinguished 
from the function of manufacturing, 
shall be excluded in determining 
the sale price for the purposes of this 
chapter. 


8. Estate & Gift Taxes—Limitation 
Period for Transferees 


Reso.vep, That the American Bar 
Association recommends to the Con- 
gress that the Internal Revenue Code 
be amended so that the period of limi- 
tation for the assessment of Gift Tax 
against a transferee or fiduciary shall, 
except in the case of insolvency of the 
donor, be the same as the period of 
limitation for assessment against the 
donor and the period of limitation for 
assessment of Estate Tax against trans- 
ferees and others in like situations be 
the same as the period of limitation 
for the assessment of such tax against 
the estate. 

FurTHEer Resorvep, That the Asso- 
ciation proposes that this result be 
achieved by amending Sections 1025 
(b) and 900 (b) of the Internal Reve- 
nue Code and 

FurTHER Resotvep, That the Sec- 
tion of Taxation is directed to urge 
the following proposed amendments, 
or their equivalent in purpose and 
effect, upon the proper committees of 
the Congress: 

(1) That Section 1025 (b) (1) of 
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the Internal Revenue Code be 
amended to read as follows: 

(1) The same as the period of 
limitation for assessment prescribed 
in Sections 1016 and 1017 of the In- 
ternal Revenue Code except that in 
any case where the transfer of the 
property by gift by the donor ren- 
dered the donor insolvent including 
the amount of the gift tax upon such 
transfer as a liability of the donor, 
the period of limitation for assess- 
ment shall be within one year after 
the expiration of the period of limi- 
tation of assessment against the 
donor. 

(2) That Section 900 (b) (1) of 
the Internal Revenue Code be 
amended to read as follows: 

(1) The same as the period of 
limitation for assessment prescribed 
in Sections 874 and 875 of the In- 
ternal Revenue Code except that if 
the estate is insulvent including the 
amount of the Estate Tax as a li- 
ability of the estate, the period of 
limitation shall be within one year 
after the expiration of the period 
of limitation for assessment against 
the executor. 

























4. Estate & Gift Taxes—Liens 


Reso.vep, That the American Bar 
Association recommends to the Con- 
gress that the Internal Revenue Code 
be amended so that the liens imposed 
by the Estate and Gift Tax Provisions 
be subject as against purchasers for 
value and others in like situations to 
the same provisions as the liens for 
income tax in order that such pur- 
| chasers and others may not find them- 
al selves paying for property subject to 
liens of which they have no knowledge. 

FurTHER Reso.vep, That the Asso- 
ciation proposes that this result be 
achieved by amending Sections 827 
and 1009 of the Internal Revenue 
Code. : 


Furtuer Resotvep, That the Sec- 
tion of Taxation is directed to urge 
the following amendments, or their 
equivalent in purpose and effect, upon 
. | the proper committees of the Congress: 
f 1. That Section 827 (b) of the 

Internal Revenue Code be amended 
to read as follows: 
(b) Liability of Transferee, Etc.— 
If the tax herein imposed is not paid 
when due, then the spouse, trans- 
: feree, trustee, surviving tenant, per- 
son in possession of the property by 
reason of the exercise, non-exercise, 
or release of a power of appoint- 
ment, or beneficiary, who receives, 
or has on the date of the decedent's 
death, property included in the gross 
estate under section 811 (b), (c), 
(a). (es (f), or (g), to the extent of 
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the value, at the time of the de- 
cedent’s death, of such property, 
shall be personally liable for such 
tax. Any part of such property 
mortgaged, pledged or sold by such 
spouse, transferee, trustee, surviving 
tenant, person in possession of prop- 
erty by reason of the exercise, non- 
exercise or release of a power of ap- 
pointment, or beneficiary, to a mort- 
gagee, pledgee, or bona fide pur- 
chaser for an adequate and full con- 
sideration in money or money's 
worth shall be divested of the lien 
provided in Section 827 (a), and a 
like lien shall then attach to all the 
property of such spouse, transferee, 
trustee, surviving tenant, person in 
possession, or beneficiary, except any 
part mortgaged, pledged, or sold to 
a mortgagee, pledgee, or bona fide 
purchaser for an adequate and full 
consideration in money or money's 
worth. 

2. That Section 827 of the Inter- 
nal Revenue Code be amended by 
adding thereto a new sub-section (c) 
reading as follows: 

(c) The provisions of Section 
3672 to 3679, inclusive, of the Inter- 
nal Revenue Code shall apply to the 
lien imposed by this section. 

8. That Section 1009 ef the In- 
ternal Revenue Code be amended to 
read as follows: 

Sec. 1009. Lien for Tax 

The tax imposed by this chapter 
shall be a lien upon all gifts made 
during the calendar year, for ten 
years from the time the gifts are 
made. If the tax is not paid when 
due, the donee of any gift shall be 
personally liable for such tax to the 
extent of the value of such gift. Any 
part of the property comprised in 
the gift mortgaged, pledged, or sold 
by the donee to a mortgagee, 
pledgee or bona fide purchaser for 
an adequate and full consideration 
in money or money's worth shall be 
divested of the lien herein imposed 
and the lien, to the extent of the 
value of such gift, shall attach to all 
the property of the donee (includ- 
ing after-acquired property) except 
any part mortgaged, pledged, or 
sold to a mortgagee, pledgee, or 
bona fide purchaser for an adequate 
and full consideration in money or 
money's worth. If the Commissioner 
is satisfied that the tax liability has 
been discharged or provided for, he 
may, under regulations prescribed 
by him with the approval of the 
Secretary, issue his certificate releas- 
ing any or all of the property from 
the lien herein imposed. 

(b) The provisions of 3672-3679, 
inclusive, of the Internal Revenue 


Code shall apply to the lien imposed 
by this section. 


5. Tax Court Decisions—Scope of 
Judicial Review 


REsoL_vep, That the American Bar 
Association recommends to the Con- 
gress that section 1141 (c) of the In. 
ternal Revenue Code be amended to 
the end that in reviewing findings and 
determinations made by the Tax 
Court of the United States, the review. 
ing courts shall have the same powers 
and duties that they have in reviewing 
findings and decisions of the several 
federal district courts; and that off- 
cers and couficil of the Section of Tax- 
ation be directed to urge the follow- 
ing proposed amendment, or its equi- 
valent, in purpose and effect, upon the 
proper committees of the Congress: 

“Amend section 1141 (c) (1) so 
that when amended it will read as 
follows: 

“POWERS. 

“(1) To Affirm, Modify or Re 
verse. Upon such review, such 
courts shall have power to affirm, 
modify or to reverse the decisions 
of the Tax Court with or without re- 
manding the case for a rehearing, to 
the same extent that such courts may 
affirm, modify or reverse upon re- 
viewing a decision of a United 
States district court.” 


6. Invested Capital—Transferee in 
Reorganization 


RESOLVED, That the American Bar 
Association recommends to the Con- 
gress that the Internal Revenue Code 
provisions be amended so that all 
corporations coming within the pur- 
pose of section 718 (c) (5) will have 
equity invested capital computed on 
the same basis. 

FurRTHER RESOLVED, That: the Asso- 
ciation proposes that this result be 
achieved by amending section 718 (c) 
(5) by adding at the end thereof, a 
new sentence to permit the applica 
tion of the section to cases involving 
more than a single transferor; and 

FurTHER Reso.vep, That the Section 
of Taxation is directed to urge the fol- 
lowing proposed amendment, or its 
equivalent in purpose and effect, upon 
the proper committees of the Congress. 

That section 718 (c) (5) be 
amended by adding thereto at the 
enu thereof a mew ‘sentence as 
follows: 

A “transferor” within the mean- 
ing of this subsection shall include 
one or more corporations transfer- 
ring substantially all of their prop 
erty to another corporation formed 
to acquire such property, providing 
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the other requirements of this sub- 


section are met. 

This amendment shall be <ffective 
as of the first taxable year beginning 
on or after January 1, 1940. 


7. Invested Capital—Preferred Stock 
Distributions in First Sixty Days 
of Taxable Year 


Reso.vep, That the American Bar 
Association recommends to the Con- 
gress that the Internal Revenue Code 
provisions be amended so as to elimi- 
nate presumptions as to source of dis- 
tributions on preferred stock during 
the first 60 days of the taxable year. 

FURTHER RESOLVED, That the Asso- 
ciation proposes that this result be 
achieved by amending section 718 (c) 
(2) of the Internal Revenue Code; and 

FURTHER RESOLVED, That the Sec- 
tion of Taxation is directed to urge 
the following proposed amend neut, 
or its equivalent in purpose and ¢ffect, 
upon the proper committees of the 
Congress: 

That section 718 (c) (2) be 
amended to read as follows (new 
matter italicized): 

(2) Distributions in First Sixty 
Days of Taxable Year.—In the ap- 
plication of such subsections to any 
taxable year beginning after De- 
cember 31, 1940, so much of the dis- 
tributions other than periodic dis- 
tributions on preferred stock (taken 
in the order of time) made during 
the first sixty days thereof as does 
not exceed the accumulated earn- 
ings and profits.as of the beginning 
thereof (computed without regard 
to this paragraph) shall be con- 
sidered to have been made on the 
last day of the preceding taxable 
year. 

This amendment shall be effec- 
tive as of the first taxable year begin- 
ning on or after January I, 1940. 


8. Extension of Time to Qualify 
Pension Trusts 


Reso.vep, that the American Bar 
Association recommends to the Con- 
gress that the provisions of the Inter- 
nal Revenue Code be amended to ex- 
tend for an additional year beyond 
December 31, 1944, the time within 
which employees’ pension trusts may 
be pace qualify under the Code; 

Be It Furtuer Resovep, That the 
Association propose that this result be 
achieved by amending Section 162 (d) 
(1) (B) of the Revenue Act of 1942, 
as amended; and 

Be Ir FurTHer Resoivep, That the 
Section of Taxation is directed to 
urge the following proposed amend- 
ment, or its equivalent in purpose and 








effect, upon the proper committees of 
Congress: 


That Section 162 (d) of the Reve: 


nue Act of 1942, as amended, be 
further amended by striking sub- 


paragraph (1) (B) thereof and sub- 


stituting therefor the following 
(new matter italicized): 

(B) Such a plan shall be con- 
sidered as satisfying the require- 
ments of Section 165(a) (3), (4), 
(5), and (6) for the period begin- 
ning with the beginning of the first 
taxable year following December 
31, 1942 and ending December 
31, 1945, if the provisions thereof 
satisfy such requirements by De- 
cember 31, 1945 and if by that time 
such provisions are made effective 
for all purposes as of a date not 
later than January 1, 1946. 


Issues Arise as to Report 
on Labor Relations Laws 
The next report was that of the Com- 
mittee on Labor, Employment and 
Social Security, with Robert F. 
Maguire, of Oregon, as chairman. 
James L. Shepherd, Jr., of Texas, re- 
porting for the House Committee to 
consider these recommendations, dis- 
closed a difference of opinion be- 
tween Frank L. Hinckley, of Rhode 
Island, and himself, in the House 
Committee, Chairman W. Logan 
Martin, of Alabama, being absent be- 
cause of illness. Mr. Shepherd was 
opposed to the recommendations. 
Chairman Maguire was then rec- 
ognized to present the report of his 
Committee. “Nearly all of us have 
been concerned, as has everyone else,” 
declared he, “with the actual and at 
all times potential danger that neces- 
sary war effort might be hampered, 
obstructed, or even destroyed, by 
reason of labor disputes and the in- 
sistence upon those who labor, in ex- 
ercising what is the ordinary and 
commonly recognized right of strike. 
In our recommendations, there is 
no tendency or forethought to mini- 
mize the wholly magnificent work 
which both labor and management 
have accomplished in this time of 
emergency. Both have shown marked 
devotion and self-sacrifice and pa- 
triotism, but just as there are and 
have been and will be selfish, greedy, 
grasping and un-understanding man- 
agement, so there has been, is, and 
will be a like attitude among small 


House of Delegates 





groups, but groups which may be in 
key industries, of the duties and obli- 
gations of labor in time of war. Not- 
withstanding the magnificent work 


‘that has been done since Pearl Har- 


bor, according to the statistics of the 
Bureau of Labor, ‘there have been 
something like twenty million man- 
days of labor lost by-reason of strikes. 


Legislation Against Strikes 
Must Offer an Alternative 


“It will not do, either for us to recom- 
mend, or for any legislative body 
to pass, any law forbidding strikes or 
other work stoppages unless there is 
provided a reasonable, a fair, and a 
speedy means of determining the jus- 
tice of the demands of labor or the 
grievances under which it claims to 
suffer. 

“Your Committee did not deem 
itself sufficiently advised to attempt 
to draft a definitive bill. The rapid 
progress of the war may make—and 
God knows we all hope it will make 
—unnecessary the passage of any leg- 
islation; but we must recognize the 
very thing that is expressed in the 
resolution of our dear friend, Charlie 
Hay, that the prospective end of a 
part of the conflict will not only 
bring about the disinclination of 
men and women to continue in nec- 
essary war industries but it may per- 
mit discontent or temporary or local 
grievances to obstruct the manufac- 
ture, production and transportation 
of things which we must have, not as 
a matter of desire, but as a matter of 
necessity, for a complete victory and 
a complete termination of hostilities. 
Perhaps you gentlemen who live in 
the Middle West or on the East.Coast 


‘ do not have as keen a realization of 


the conflict that is waged in the Paci- 

fic, but I know that many of you have 

sons who are devoted to its successful 
termination. 

Principles To Be 

Considered in Legislation 

“So your Committee has felt, without 

making recommendation for anyi leg- 

islation and in the hope that no legis- 

lation will be necessary, that certain 


principles be borne in mind and con- 
Continued on page 708 
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The Existing World Court 


American lawyers should give immediate heed and 
thought to what many informed persons regard as a 
critical situation concerning the future of the Per- 
manent Court of International Justice. The proposals 
emanating from the Dumbarton Oaks conferences are 
frankly labelled as “tentative.” The form and vitality 
of international judicial organization were obviously 
treated and left as “unfinished business.” 

The proposals say only that the ultimate plan shall 
include “an international court of justice” to be “the 
principal judicial organ” of the projected “Organiza- 
tion.” Chapter VII is devoted to this subject, and 
references to a court are made in several other chapters 
(cf. Chapter IV, 1, c; ch. V, B, 4; ch. VIII, A, 3, 6). 
Retention and strengthening of the present Court, as 
advocated by the American Bar Association and law- 
yers generally, are neither proposed nor rejected. For 
the most part, the structure and scope of the judicial 
organization are left for later consideration. 

The President has properly said that the Dumbarton 
Oaks proposals “have been made public to permit 
full discussion by the people of this country prior to 
the convening of a wider conference.” TH® Secretary 
of State has said that “a set of completed proposals” 
will later be “placed before the peace-loving nations of 
the world as a basis for discussion at a formal confer- 
ence to draft a charter of the projected organization 
for submission to the governments.” It is understood 
that before the United Nations conference is con- 
véned in January or February, American experts will 
put into definitive form a plan for judicial organization. 

Elsewhere in this issue is published the notable 
letter which forty-four American lawyers and judges, 
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headed by Charles Evans Hughes and John Basset 
Moore, have sent to the Secretary of State, in advocacy 
of the retention of the Permanent Court of Interna. 
tional Justice and the existing Statute, with such 
amendments as will best make it an essential agency of 
the international organization of the nations for peace 
and law. 

In furtherance of public study of the subject, the 
Journav prints this month a brilliant review, by Louis 
Sohn, of Professor Kelsen’s book on “Peace Through 
Law.” Because of its clear thinking and incisive anal- 
ysis of the fundamentals of international adjudication, 
this review ranks with the book itself; readers can form 
their own opinions as to the conflicting views. 

Under the leadership of President Simmons, the 
Association has developed a program to make specific 
its contribution and assistance as to the World Court 
as well as on the other issues left by the Dumbarton Oaks 
proposals. State and local bar associations, and lawyers 
in groups and as individuals, should endeavor to make 
available promptly their thought and considered judg- 
ment in support of the Court. The contents of this issue 
will “high light” for our readers the importance and 
urgency of action. 


National Si overetgnty 


A timely question has been raised and is being discussed 
in Congress and elsewhere, as to the meaning of the 
term “sovereignty” and whether a surrender of na- 
tional sovereignty may be involved in uniting with 
other nations for the prevention of another world war 
and for the decision of disputes between nations by 
other means than resorting to force. 

The recent elucidation of that question in the ses 
sions of the House of Delegates and the notable ad- 
dresses of distinguished speakers at the sessions of the 
Assembly furnish much instructive material in regard 
to the meaning of “sovereignty.” 

In his address before the Assembly, Manley O. 
Hudson, Judge of the Permanent Court of International 
Justice said: “Questions concerning the extent of the 
treaty-making power concerning the réle of the differ- 
ent branches of our government in its exercise, con- 
cerning the effect of specific attribution to Congress 
of the power to declare war, all of these are questions 
which lie within the special competence of the mem 
bers of the Association, and I am confident that we 
shall approach them without subordinating either 
the national interest or the means by which it can be 
protected.” 

Judge Orie L. Phillips, at the “Open Forum” to 
discuss international organization for peace and justice 
under law said: “It is an act of sovereignty, not a sur- 
render thereof, to enter into an international arrange- 
ment to provide a substitute of peaceful processes for 
war, to create a world order based on law and justice 
as a substitute for world anarchy.” 
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Editorials 





The full text of the addresses above referred to, and 
the resolutions of the House of Delegates passed by an 
almost unanimous vote, appeared in our October issue. 
Those who desire to form a considered opinion on this 
important issue will find there a source of . timely 
information. 

Those addresses and that resolution support a short 
and simple definition of sovereignty applicable to the 
present crises; namely, that sovereignty is the right of a 
nation to decide, through its organic processes whether 
to do or not to do acts involving its national security 
and prosperity. 

Not to decide upon and take remedial and preven- 
tive action when a nation is faced with danger to its 
freedom and its very life would certainly be the greatest 
imaginable surrender of sovereignty. 

If the decision of the peace-loving nations involves 


the exercise of national sovereignty, should not the deci- 
sion be made with the promptitude, adequacy and 
permanence appropriate to and characteristic of 


sovereignty? 


Further Views as to Inter- 
national Organization 


The Dumbarton Oaks proposals for the organization 
of the United Nations to prevent aggression are the 
subject of widespread study and discussion, by lawyers 
and other citizens. No one has suggested that these 
proposals have the attributes of finality or completeness. 
On the contrary, their improvement through public 
discussion is frankly sought. 

Major Grenville Clark presents forcefully his con- 
sidered views and suggestions in this issue. He is not 
in full agreement with the actions thus far voted by 
the House of Delegates; he gives his reasons for his 
approach to the subject. 

Major Clark is a member this year of the Associa- 
tion’s Special Committee to Study and Report as to 
Proposals for the Organization of the Nations for Peace 
and Law. The opinions which he expresses are his 
own, not those of the Committee, which has not acted 
on them. His contribution to the great debate is 
worth while. 


The End of the Year 


The year 1944 will be in its final month when this 
issue comes to the desks of our members. This has 
been a momentous, fateful year, for the United States 
and for the world. It has seen the tide of war turn 
strongly in favor of the United Nations, although the 
struggle is still tense and tragic on many fronts. It 
has seen much that is promising come to pass, as augury 
of the future fulfillment, so far as can be, of lasting 
peace and justice based on law. 

The end of the year is a traditional time, in business 
and in institutions such as the American Bar Associa- 
tion, for a taking of stock. Members of the profession 


of law and of its representative organization can afford 
to undergo such an inventory and appraisal. 

For the second time in American history, our repub- 
lican form of government has lately been subjected to 
the severe test of a National election in the midst of 
war. Undoubtedly there was significance in the tre- 
mendous vote polled and in the participation of mil- 
lions of men and women in uniform, many of whom 
exercised their rights of suffrage while they were literal- 
ly under enemy fire in remote places, Fundamental 
American processes of government can function even 
under the strains of world conflict. There was an 
intense satisfaction in taking part in this demonstra- 
tion that the democratic devices of popular election 
still hold sway in the United States. 

The poll showed a sharp difference of opinion 
among American voters in their choice of personalities. 
Happily the issues were developed and the contest 
was waged so as to leave no ground for a claim that a 
difference or partisan division exists as to the vigorous 
prosecution of the war to complete victory or as to the 
building meanwhile of an international organization 
which can act energetically and in time to prevent 
future aggression and curb the causes of war. America 
was more closely united, rather than divided, by the 
discussion of such issues as related to the war and the 
peace. In other respects, deep-rooted principles and 
convictions were not overthrown by the electoral vote, 
and still remain in the forum of public opinion. For 
these fortunate results, great credit is due to the leaders 
and the spokesmen of both political parties. Still more 
fortunate was the quick, ungrudging acceptance of 
the majority choice, in the spirit of “let's get on with 
the war.” 

The American Bar Association has gained in pres- 
tige and usefulness in the trying years such as 1944. 
Its membership is the largest in its history. Few, if 
any, of its activities have been curtailed by wartime 
impediments. It has moved steadily ahead, and has 
done much to help in the war effort. 

The Association’s Administrative Procedure Act 
(the McCarran-Sumners bill) submits enduring prin- 
ciples for the action of the Congress, to safeguard per- 
sons and property against arbitrary determinations 
and directives. The Association’s aggressive cam- 
paign in behalf of effective international organization, 
including the present World Court, is getting under 
way, following the action of the House of Delegates in 
September. The Association’s plans for active as- 
sistance to lawyers released from the Armed Forces 
will tend to lessen any sense of frustration or neglect on 
the part of men who will find it hard to regain and 
keep their pace in present-day professional work. In 
more than a score of different fields of law, the As 
sociation is busy with constructive and remedial tasks. 

When an organization like the American Bar As- 
sociation is animate with the desire to fight for endur- 

Continued on page 717 
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Review of Recent Supreme Court Decistons 


Federal Statutes—Special Act of Feb- 
ruary 27, 1942—Court of Claims of 
the United States, Its Judicial Powers 
and Those of an Administrative and 


Legislative Character. 


The Court of Claims of the United 

States in addition to its judicial pow- 
ers has been vested by Congress with 
non-judicial powers of an administra- 
tive character which under §8, Article 
1 of the Constitution, include the pow- 
er to provide for payment of the debts 
of the Government. When, however, 
the court is called upon to decide 
whether the case involves the exercise 
of judicial and administrative power, 
that choice of alternative is a judicial 
reviewable act. 
Pope v. United States, 89 L. ed. Adv. 
Ops. 24; 65 Sup. Ct. Rep. 16; U. S. 
Law Week 4007. (No. 28, argued 
October 16, decided November 6, 
1944) , 


Allen Pope (hereinafter called 
“contractor”). entered into a con- 
tract with the Government for the 
construction of a tunnel as a part of 
the water system of the District of 
Columbia. In that contract it was 
agreed that the “construction office” 
might order changes in the work and 
that contractor should be paid for 
such changes as were ordered “in 
writing.” The contracting officer 
orally ordered changes in the level of 
the tunnel and indicated those chang- 
es by making a new “B” line on the 
original plans. The original “B” line 
indicated the level of the tunnel as 
originally agreed to and the new “B” 
line indicated the change of level. 

After doing all the work neces- 
sary for the construction of the tun- 
nel at the altered level, contractor ap- 
plied to the Court of Claims to 


“Assisted by James L. Homme. 
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determine his compensation for the 
additional work done in consequence 
of the change. 

The Court of Claims held that 
since there was no order in writing 
for the additional work, his petition 
for an additional allowance must be 
dismissed. : 

Contractor then applied to Con- 
gress for the passage of a special act 
which should direct the Court of 
Claims to ascertain the amount 
which would have been allowable if 
the changes had been ordered in 
writing and to allow him recovery 
of what would have been fairly and 
equitably due him, disregarding the 
technical defenses arising from the 
lack of written orders for changes in 
the contract work. 


After the passage of the Special 
Act, contractor filed a petition with 
the Court of Claims, but the court 
dismissed the proceedings on the 
ground that the Act was unconstitu- 
tional as interfering with the judicial 
power of the Court of Claims. The 
Supreme Court allowed a writ of cer- 
tiorari and held that the Special Act 
was valid insofar as it directed the 
court to exercise its administrative 
and legislative powers and that it 
might be regarded as unconstitu- 
tional only insofar as it attempted 
to direct the manner in which the 
court should exercise its judicial 
powers. 


The opinion of the Court was 
delivered by the Cuier Justice and 
on the constitutional question he 
says: 

We perceive no constitutional ob- 
stacle to Congress's imposing on the 
Government a new obligation where 
there had been none before, for work 


by Edgar Bronson Tolman* 


performed by petitioner which was 
beneficial to the Government and for 
which Congress thought he had not 
been adequately compensated. The 
power of Congress to provide for the 
payment of debts, conferred by § 8 
of Article I of the Constitution, is 
not restricted to payment of. those ob- 
ligations which are legally binding on 
the Government. It extends to the 
creation of such obligations in recog- 
nition of claims which are merely 
moral or honorary. . . . Congress, by 
the creation of a legal, in recognition 
of a moral, obligation to pay petition- 
er’s claims plainly do not encroach 
upon the judicial function which the 
Court of Claims had previously exer- 
cised in adjudicating that the obliga- 
tion was not legal. Nor do we think it 
did so by directing that court to pass 
upon petitioner's claims in conformity 
to the particular rule of liability 
prescribed by the Special Act and to 
give judgment accordingly. 

In referring to the right of Con- 
gress to direct the Court of Claims to 
ascertain and declare the liability of 
the Government, and the distinctions 
between the two powers vested in 
that court, the CHreF JUSTICE says: 

Congress having exercised its con- 

stitutional authority to impose on. the 
Goyernment a legally binding obliga- 
tion, the decisive question is whether 
it invaded the judicial province of 
the Court of Claims by directing it 
to determine the extent of the obli- 
gation by reference, as directed, to 
the specified facts, and to give judg- 
ment for that amount. In answering, 
it is important that the Act contem- 
plated that petitioner should bring 
suit on his claims in the usual manner, 
that the court was given jurisdiction 
to decide it, and that petitioner by 
bringing the suit has invoked, for its 
decision, whatever judicial power the 
court possesses. . . . In this posture of 
the case it is pertinent to inquire 
what, if anything, Congress added to 
or subtracted from the judicial duties 
of the Court of Claims by directing 
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that it consider the case and give 
judgment for the amount found to be 
due. Stripped of all complexities of 
detail the case is one in which, simply 
stated, petitioner has sought to en- 
force the obligation, which the Gov- 
ernment has assumed, to pay him for 
work done and not paid for. Congress 
has in effect consented to judgment 
in an amount to be ascertained by 
reference to the specified data. 


The Court reviewed its prior 
decisions in which it had been held 
that it is a judicial function and an 
exercise of a judicial power to 
render judgment on consent, and to 
render judgment by stipulation, or 
when the defendant is in default, 
and that in all those cases the Court 
determined that the unchallenged 
facts shown of record established a 
legally binding obligation and ad- 
judicates the plaintiff's right of 
recovery. The essential element of 
judgment was held to have involved 
the exercise of judicial power. 

In conclusion the CHIEF JUSTICE 
says: 

The Court of Claims’ determina- 
tion that the special Act conferred up- 
on it only non-judicial functions and 
hence that it had no judicial duty to 
perform was itself an exercise of judi- 
cial power reviewable here, Interstate 
Commerce Commission v. Brimson, 
154 U. S. 447. The case is not one 
where the court below has made mere- 
ly an administrative decision not 
subject to judicial review, without 
purporting to act judicially or to rule 
as to the extent of its judicial authori- 
ty as the ground of its action or re- 
fusal to act. . . . Jurisdiction to decide 
is jurisdiction to make a wrong as 
well as a right decision. 


Since the Court of Claims did not 
hear the case, but dismissed it on the 
ground that the Special Act was an 
invasion of its judicial power, the 
judgment of dismissal was reversed. 

Mr. Justice JACKSON took no part 
in the decision or consideration of 
this case. 


The case was argued by Mr. 
George R. Shields for Pope and by 
Mr. Assistant Attorney General Shea 
for the United States. 
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Fair Lebor Standards Act—Purpose of 
Act — Split-day Wages and Hours 
Contracts. 


To maintain the same wage levels 
after the effective date of the Fair 
Labor Standards Act, an employer 
made new contracts with employees 
for payment of wages under a so- 
called split-day plan. The effect of 
the plan was to presctibe regular 
rates of pay which did not represent 
the rate actually paid for ordinary 
non-overtime hours and did not allow 
extra compensation for true overtime 
hours, and its sole purpose was to 
perpetuate the pre-statutory wage 
scale. This split-day plan is held to 
be in violation of Section 7(a) of the 
Fair Labor Standards Act, for the 
reason that it satisfies neither the 
purpose nor the mechanics of that 
Section. 

Walling v. Helmerich & Paine, Inc., 
89 L. ed. Adv. Ops. 1; 65 Sup. Ct. 
Rep. 11; U. S. Law Week 4002. (No. 
27, argued October 17, decided No- 


vember 6, 1944) . 


Certiorari was granted here to 
review the question whether a so- 
called split-day plan of compensa- 
tion, under the decision of the Court 
in Walling v. Belo Corporation, 316 
U.S. 624, violates the provisions of 
Section 7(a) of the Fair Labor 
Standards Act. Those provisions 
limit to 40 hours a week the number 
of hours an employer may employ 
his employees, unless the employee 
receives for time in excess of 40 hours 
a week compensation at a rate “not 
less than one and one-half times the 
regular rate at which he is em- 
ployed.” 

Here the employer made new em- 
ployment contracts in order to main- 
tain the same wage levels after the 
Act became effective as those which 
prevailed before. This was done 
through the so-called “Poxon” or 
split-day plan. That plan arbitrarily 
divided each regular shift or “tour” 
into two parts for purposes of cal- 
culating and applying the hourly 
wage rates. The first four hours of 
each eight hour tour, the first five 
hours of each ten hour tour and the 
first five hours of each twelve hour 
tour were assigned a specified hourly 
rate described as the “base or regular 
rate.” The remaining hours in each 
tour were treated as “overtime” and 


called for payment at one and one- 
half times the “base or regular rate.” 
The contracts provide that the “base 
rate” set forth “shall never apply to 
more than 40 hours in any work 
week.” 

The Supreme Court in an opin- 
ion by Mr. Justice Murpny holds this 
plan to be in violation of Section 7 
(a) of the Fair Labor Standards Act. 
Stating that the plan here involved 
satisfies neither the purpose nor the 
mechanics of the statute, the opinion 
describes the effect of the plan as 
follows: 


These so-called “regular” and “over- 
time” hourly rates were calculated so 
as to insure that the total wages for 
each tour would continue the same as 
under the original contracts, thereby 
avoiding the necessity of increasing 
wages or decreasing hours of work as 
the statutory maximum workweek of 
40 hours became effective. Only in 
the extremely unlikely case where an 
employee's tours totalled more than 
80 hours in a week did he become en- 
titled to any pay in addition to the 
regular tour wages that he would have 
received prior to the adoption of the 
split-day plan. Until more than 80 
hours had been worked the plan oper- 
ated so that the employee could not 
be credited with more than 40 hours 
of * ” work, the remaining time 
being denominated “overtime.” 
Hence, since the wages under the old 
system and under the split-day plan 
were identical, the original tour rates 
could be used as the simple method of 
computing wages for each pay period. 
The actual and regular workweek was 
accordingly shorn of all significance. 
The opinion cites Overnight Mo- 
tor Co. v. Missel, 316 U.S. 572, where- 
in the statutory purpose was de- 
scribed as twofold: (1) to spread 
employment by placing financial 
pressure on the employer through 
the overtime pay requirement; and 
(2) to compensate employees for the 
burden of a workweek in excess of 
the hours fixed in the Act. In con- 
demning the plan in question, Mr. 
Justice Murpuy analyzes it, in its re- 
lation to the statutory requirements, 
as follows: 
... neither objective could be attained 
under the split-day plan. It enabled 


respondent to avoid paying real over- 
time wages for at least the first 40 
hours worked in excess of the statutory 
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any possible effect such a payment tions, with the sole purpose being to evaporation, homogenization of the with 
might have had upon the spreading of perpetuate the pre-statutory wage mixture and sterilization. The com 
employment. And the plan was so de- scale. Be gat dda ‘ . who 
signed as to deprive the employees of EEE A, PR ee pound is sold under various trade fully 
their statutory right to receive for all = eer poration, su- names in cans of the same size and natt 
hours worked in excess of the first reg- 4, was distinguished and held tobe shape as those used for evaporated over 
ular 40 hours one and one-half times not controlling in the instant case. milk; and the contents of the cans iy 
i rn gg A y hag Srna iia 3 o shad ee by ya are practically indistinguishable by [| tend 
by contract twisted into an 80 hour Sy Y § ane >Y the buying public from evaporated mer 
maximum workweek. No plan so ob- Mr. Eugene OQ. Monnet for the whole milk, but the cans are truth. anot 
viously inconsistent with the statutory employer. fully labeled to show the trade names § ural 
purpose can lay a claim to legality. and the ingredients. mov 
She gp le pf ae = The convictions are challenged tsi 
uth Cc * 
correctly the actual regular rate con- we eneremien ry the grounds: (a) the compounds we 
templated by Section 7(a). While . involved here are not covered by the an 
the words “regular rate” are not de- The Filled Milk Law is construed to rationale of the Act; (b) the com- for 
fined in the Act, they obviously mean cover milk products from which the pounds are not “in imitation or sem- Ac 
the hourly rate actually paid for the milk fat has been largely removed, blance” of a milk product; and (c) a 
normal, non-overtime workweek. ... but replaced by other fats and forti- _. beciihe al f * Di: 
To compute this regular rate for re- fied with vitamins, even though no esc actuges PyabPie erp acune: ood prod- ve 
spondent’s employees, assuming the ingredient is added to make the prod- ucts sold without fraud, Congress 67! 
same wages and tours, required only ucts simulate milk products made from may not prohibit their shipment in pol 
the simple process of dividing the whole milk. view of the due process clause of the of 
number of hours in each tour by the Even though the products are fifth Amendment wh 
wages received for that tour. This wholesome and contain the nutrition- The fi po? tha 
regular rate was then applicable to al elements of whole milk products, ¢ first contention was based on flu 
the first 40 hours regularly worked Congress may constitutionally prohibit the theory that fortification of the me 
on the tours and the overtime rate their shipment in interstate commerce products with vitamins A and D, by me 
(150% of the regular rate) became in order to prevent confusion of the a technique developed since passage as * 
effective as to all hours worked products with those made from whole of the Act, has cured the nutritional fur 
in excess of 40. milk, notwithstanding proper labeling deficienci - : un’ 
But respondent's plan made no describing the products. eficiencies which the Act was in- Co 
effort to base the regular rate upon tended to eliminate. Hence, it 1s wat 
the wages actually received or upon Carolene Products Co. v. United States, argued, the products here involved son 
the hours actually and regularly spent 89 L. ed. Adv. Ops. 13; 65 Sup. Ct. are not within the intent of the Act. fro 
oe. ve gt rp leg — : ar 1; _ F md var ban (No. This argument, and others, ad- - 
» argue ctober 16 and 17, de- : : 
the first 40 hours actually and regular- clilea 5 SRD 6. 1944 i vanced by the convicted pa = wh 
ly worked. Instead the plan provided : ). rejected by the Supreme Court in an cie1 
for a fictitious regular rate consisting This opinion deals with ques- opinion by Mr. Justice REEp, and the to 
= npc sg hg hom tions relating to the construction convictions are affirmed. In reject- los 
rate was arbitrarily allocated to the Md constitutionality of the Filled '"8 He, Arse, comentinn. SRE Some : 
first portion of each day's regular Milk Act of which petitioners were points out that although the vitamin I; 
labor; the latter portion was desig- convicted of violation. The Act bans deficiency of filled milk products was mil 
nated “overtime” and called for com- fiJled milk from shipments in inter- 4” important factor in inducing pas- shij 
penton ats rae on and onctall sae Gommerce, and defines the pro- S6¢ 0f the law, it was not dhe only | me 
whe fe exiplowse om sequlen sight scribed product as any milk “whether °°: In eeaiion, another factor was aes 
hour tours had actually worked 40 or not condensed, evaporated, con- ‘he possibility and actuality of con- hib 
hours, respondent could point to the centrated, powdered, dried, or des- fusion of the products in the minds silk 
employee's contract and claim that he jccated, to which has been added, or f the public. This reason still per- Or | 
had worked only 20 “regular” hours 1: has been blended : sists. tior 
and 20 “overtime” hours. Hence he ; - = = As to tl d contention, the seec 
was entitled to no additional remu- Pounded with, any fat or oil other a nO Ee He 
neration for work in excess of 40 hours than milk fat, so that the resulting @*8ument runs that something must fror 
except in the unlikely situation, which product is in imitation or semblance be added to the natural product to ter- 
never in fact occurred, of his actually of milk . . ., whether or not con- m™ake the compound simulate milk. cial 
na pomommmnd Gorin ica densed, evaporated, concentrated, Further, reliance was placed on an an 
fact that the contract regular rate powdered, dried or desiccated.” analogy to an interpretation of a set 
did not represent the rate which was The products in question are section of the New York Farms and resu 
actually paid for ordinary, non-over- manufactured from skim milk, to Markets Law dealing with oleomar- fuse 
ae ne — ‘ems heaped extra which are added cottonseed or cocoa- garine. This contention was also ~ 
pn eceonpapl inde power ia ~<a nut oil and fish liver oil containing rejected. ” 
the actual hours and wages but from vitamins A and D. The process in- In conclusion, the constitution- 3 
ingenious mathematical manipula. cludes pasteurization of the milk, ality of the Act was sustained, not- aa 
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withstanding that the products are 
wholesome are labeled truth- 
fully in description of their actual 
nature. But the power of Congress 
over interstate commerce is sustained 
in its present exercise, because it 
tends to prevent confusion in com- 
merce of a cheap product with 
another product from which the nat- 
ural milk fats have not been re- 
moved. Mr. Justice REED says: 


and 


Under the first point of this opinion, 
we have determined that the avoid- 
ance of confusion furnished a reason 
for the enactment of the Filled Milk 
Act. The trial court took judicial 
notice, as did the District Court of the 
*District of Columbia, United States 
v. Carolene Products Co., 51 F. Supp. 
675, 678-79, and as we do, of the re- 
ports of the committees of the House 
of Representatives and the Senate 
which show that other considerations 
than nutritional deficiencies in- 
fluenced the prohibition of the ship- 
ment of filled milk in interstate com- 
merce. These unchallenged reports 
as we indicated in part “First” above, 
furnish an adequate basis, other than 
unwholesomeness, for the action of 
Congress. The reports show that it 
was disputable as to whether whole- 
some filled milk should be excluded 
from commerce because of the danger 
of its confusion with the condensed 
or evaporated natural product or 
whether regulation would be suffi- 
cient. The power was in Congress 
to decide its own course. We need 
look no further. 


* . . 
In the action of Congress on filled 


milk there is no prohibition of the 
shipment of an article of commerce 


merely because it competes with 
another such article which it re- 
sembles. Such would be the pro- 


hibition of the shipment of cotton or 
silk textiles to protect rayon or nylon 
or of anthracite to aid the consump- 
tion of bituminous coal or of cotton- 
seed oil to aid the soybean industry. 
Here a milk product, skimmed milk, 
from which a valuable element—but- 
terfat—has been removed is artifi- 
cially enriched with cheaper fats and 
vitamins so that it is indistinguish- 
able in the eyes of thé average pur- 
chaser from whole milk products. The 
result is that the compound is con- 
fused with and passed off as the 
whole milk product in spite of proper 
labeling. 


When Congress exercises a dele- 
gated power such as that over inter- 
state commerce, the methods which it 
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employs to carry out its purposes are 
beyond attack without a clear and 
convincing showing that there is no 
rational basis for the legislation; that 
it is an arbitrary fiat. This is not 
shown here. 


In Sage Stores Company et al. v. 
The State of Kansas, ex rel. A. B. 


Mitchell, 89 L. ed. Adv. Ops. 21; 65: 


Sup. Ct. Rep. 9; U. S. Law Week 
4066, (No. 34, argued October 17, 
decided November 6, 1944), the 
Court reviewed quo warranto pro- 
ceedings brought by the State of 
Kansas to enforce its law against the 
manufacture and sale of filled milk 
products. The facts and circum- 
stances were similar to those in- 
volved in Carolene Products Com- 
pany, above reviewed, except that in 
addition there was a finding of fact 
that the filled milk product is par- 
tially inadequate in the diet of in- 
fants and children. This additional 
finding of fact made the case even 
clearer and more definite than that 
made in the Carolene Products Com- 
pany case. Consequently, in an 
opinion by Mr. Justice -REEp, the 
Kansas legislation was sustained 
against a challenge brought under 
both the equal protection and due 
process clauses of the Fourteenth 
Amendment. 


Mr. Justice BLack and Mr. Jus- 
tice DouGLas concurred in the result 
in both cases. 


No. 21 was argued by Mr. Samuel 
H. Kaufman for the Carolene Prod- 
ucts Co, and by Mr. Chester T. Lane 
for the Government; No. 34 was ar- 
gued by Messrs. Samuel H. Kaufman 
and Thomas M. Lillard for Sage 
Stores, et al. and by Mr. C. Glenn 
Morris for the State of Kansas. 
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Criminal Law—Conspiracy to Ac- 
quire Gold Bullion Without a License 
—Conspiracy to Counterfeit. 


Bates v. United States, 89 L. ed. Adv. 
Ops. 24; 65 Sup. Ct. 15; U. S. Law 


Week 4010. (No. 92, decided No- 
vember 6, 1944). 


Elbridge Gerry Bates, one Smith 


a other defendants were convicted 


of conspiring to obtain gold without 
a license and to perform two specified 
acts of counterfeiting. The Court of 
Appeals, Seventh Circuit, reversed 
the conviction of Smith but affirmed 
that of Bates on the ground that the 
jury could have found that Bates 
had conspired with unknown Nazi 
agents to export gold. The Supreme 
Court took the case on certiorari of 
Bates and Smith. 


The Government, however, in its 
brief in the Supreme Court formally 
conceded that Bates’ conviction 
could not be sustained on that 
ground. The brief admits that his 
story of negotiations with Nazi agents 
was sham, as shown by other evidence 
on the trial. The Government also 
conceded that it had no evidence and 
that there was none in the record to 
support petitioner’s conviction on 
any theory of a conspiracy to export 
gold on the counterfeiting charges. 


But the Government argued that 
there was evidence in the record suf- 
ficient to sustain the conviction of 
both Bates and Smith of conspiracy 
to acquire gold without the pre- 
scribed license. 


The Court, in a per curiam 
opinion, held that on the Govern- 
ment’s concession the judgment of 
the Court of Appeals could not be 
sustained. They declined to consider 
the Government’s contention that 
the judgment’ can be sustained on 
other grounds since it was regarded 
more appropriate that the Court of 
Appeals consider that question in 
the first instance. 


The judgment was vacated and 
the cause remanded to the Circuit 
Court of Appeals for further pro- 
ceedings. 


There was no oral argument in 
this case. 
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Apprats — “Shortening Records 
on Appeals in Civil Cases:” The 
bulk and cost of records on appeal, 
especially under current conditions 
as to printing, are dealt with in a 
“Report to the Judicial Council of 
the State of New York on Shortening 
Records on Appeal in Civil Cases,” 
prepared by Harry D. Nims of the 
New York Bar, with the assistance 
of Leonard S. Saxe, Executive Sec- 
retary of the Judicial Council. It is 
published in the October issues of 
the New York State Bar Association 
Bulletin (Vol. 16—No. 4; pages 139- 
157) and the Journal of the Ameri- 
can Judicature Society (Vol, 28— 
No. 3; pages 73-82.) Although con- 
cerned primarily with improvement 
of the present New York system, this 
study may be of interest in all juris- 
dictions. Among other things, it rec- 
ommends adoption of the so-called 
“appendix method” now in use in 
several of the United States Circuit 
Courts of Appeals as well as in Wis- 
consin and California. As described 
by Mr. Nims, the appendix method 
“consists of transmitting to the ap- 
pellate courts a typewritten copy 
of all the papers, proceedings and 
evidence of the trial and of printing 
as an appendix to the brief (i.e., 
matter bound together with the 
brief) or supplement to the brief 
(i.e., matter bound separately from 
the brief) only so much of the type- 
written matter as is material to the 
questions presented by the appeal.” 
In addition to the “appendix meth- 
od,” Mr. Nims favors also the adop- 
tion of a rule, following the practice 
in Pennsylvania and Connecticut, 
which will require both the appellant 
and respondent to print, at the open- 
ing of their respective briefs on ap- 
peal, a concise statement or summary 
of the questions to be raised and will 
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ordinarily limit the appellate review 
to the stated questions. Other recom- 
mendations are an increase in the 
part of the record page which is 
devoted to printed matter, a reduc- 
tion of the over-all size of the page 
so as to conform to that used in rec- 
ords on appeal to the United States 
Supreme Court, the elimination of 
folio numbers and of the printing of 
unnecessary exhibits and papers and 
unnecessary parts thereof, and of the 
paragraphing of answers to questions 
in testimony. (Address: New York 
State Bar Association Bulletin, 90 
State Street, Albany 7, New York, or 
the American Judicature Society, 
Ann Arbor, Michigan. Information 
is that the Bulletin is ordinarily dis- 
tributed only to members of the 
State Bar Association, but that cur- 
rent copies of the Judicature Society 
Journal are, within limits, obtain- 
able without charge, on request.) 


Banxrurprey—“gect of Dis- 
charge: Ancillary Jurisdiction of 
Federal Court”: Until 1934, it was 
the settled rule that a federal court 
which granted a discharge in bank- 
ruptcy had no residuary power to* 
adjudge the effect of the discharge 
upon a claim asserted later against 
the debtor. This question was left 
to the court in which suit on the 


claim was brought. In 1934, how. 
ever, the Supreme Court held that the 
federal court had ancillary jurisdic. 
tion to determine whether this later 
suit is barred by the discharge and, 
if so, to stay the suit by an injunc. 
tion issuing upon a “supplemental 
bill” by the bankrupt. The rule was 
made applicable regardless of diver- 
sity of citizenship or of the jurisdic. 
tion of any state court over the later 
claim. In the September issue of the 
Virginia Law Review (Vol. 30—No, 
4; pages 531-542), Professor Garrard 
Glenn, an authority in the field of 
bankruptcy law, sets forth his view 
that the Supreme Court should clag- 
ify, if not overrule, the broader rule 
declared in 1934. He maintains that 
the new doctrine disregards “all logi- 
cal ideas of process” and fails to draw 
a clear distinction “between the dis- 
charge as such and its effect as bar- 
ring a particular debt.” He thinks 
that clarification should be easy, in- 
asmuch as the lower federal courts 
have, in several instances, themselves 
in effect limited the Supreme Court's 
ruling. A creditor in the bankruptcy 
cannot ask the court to determine 
whether the discharge will bar his 
particular debt. If a debtor does not 
plead his discharge, and allows en- 
try of judgment against him by de- 
fault, he cannot ask the bankruptcy 
court to enjoin collection of the 
judgment. The bankruptcy court 
has no power to decide whether or 
not the debtor made a new promise 
to pay a debt otherwise discharged. 
Professor Glenn urges that the Su- 
preme Court ought to accept these 
limitations, either simply by denial 
of certiorari or by direct acceptance. 





Editor's Note: rhis department provides a means by which practic- 
ing lawyers may find if the current law reviews and other law magazines 


contain material which may help or interest them, primarily as assistance 


in their professional work. 


Members of the Association who wish to obtain any article referred to 
should make a prompt request to the address with remittance of the 
price stated. If copies are unobtainable from the publisher, the JOURNAL 
will endeavor to supply, at a price to cover the cost plus handling and 
postage, a planograph or other copy of a current article. 
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The need for ancillary jurisdiction 
has been said to arise from the de- 
sire to protect a debtor-wage earner, 
borrowing on a future salary assign- 
ment, from persecution by his cred- 
itor in continued actions. Professor 
Glenn urges that any such need is 
illusory, for the debtor is protected 
by the common law in force in his 
state, in that there is available a 
tort action in the nature of abuse of 
process or the equity “bill of peace.” 
From the procedural point of view, 
the present rule seems to Professor 
Glenn not only to be useless, but 
actually dangerous in that it en- 
larges unnecessarily the powers of 
the federal bankruptcy courts. (Ad- 
dress: Virginia Law Review, Char- 
lottesville, Va.; price for a single 
copy: $1.25). 


ConsTITUTIONAL LAW— 
Anti-Trust Legislation—“Insurance 
as Commerce in Constitution and 
Statutes:” Lawyers interested in the 
skillful analysis of decisions of the 
Supreme Court will not fail to obtain 
promptly, and to read carefully, Pro- 
fessor Thomas Reed Powell’s bril- 
liant commentary, in the September 
issue of the Harvard Law Review 
(Vol. LVII—No. 7, pages 937-1008, 
on the opinions in the South-Eastern 
Underwriters case (64 Sup. Ct. 1162, 
decided June 5, 1944). By a vote of 
four justices to three, it will be re- 
called, the Court there held that the 
group of fire insurance companies 
were indictable under the Sherman 
Act for alleged violations in connec- 
tion with their insurance business. 
The decision rested necessarily upon 
conclusions that the insurance busi- 
ness shown by the record constituted 
commerce among the states in the 
constitutional sense and that as a 
legislative enactment the Sherman 
Act of 1890 had been intended to 
and does apply to such fire insurance 
business, 

Dissection of decisions of the Su- 
preme Court have been Professor 
Powell’s delight for a quarter of a 
century—those under the “commerce 
clause” he has relished most. With 
characteristic references to the mem- 


bers of the Court who joined in its 
decision as “the minority quartette,” 
Professor Powell writes his own dis- 
senting opinion with all of the 
mature and vigorous scholarship at 
his command. His tithe—“Insurance 
as Commerce in Constitution and 
Statute”—reflects the main point of 
his rebuttal of the reasoning in the 
Court. : 

As he sees it, the decision stands 
or falls on the basic question: Is the 
insurance business “commerce” with- 
in the meaning of the applicable 
constitutional provisions and also of 
the terms of the statute as envisaged 
by the Congress which enacted the 
Sherman Act? By a masterful anal- 
ysis of the Court’s own body of law, 
he maintains that the insurance busi- 
ness as a business is not commerce 
and that the fact that the business as 
conducted requires the use of inter- 
state transportation and communica- 
tion does not make it commerce in 
the constitutional sense. He does not 
deny that Congress holds much legis- 
lative power over the insurance busi- 
ness. “All Congress has to do,” he 
says, “is to wield its accredited legisla- 
tive power. This, however, is a very 
different thing from the judicial 
wielding of unaccredited legislative 
power by a minority, or even by a 
majority, of a full judicial bench in 
the face of frequent professions of 
the judicial duty to follow rather 
than to lead or to obstruct.” 

Anyone familiar with Professor 
Powell’s writings has learned to look 
not only for incisive analysis, but 
also for pithy and picturesque phras- 
ing. This latest instance of his stimu- 
lating and entertaining dissection of 
the mental processes of members of 
the Court confirms that he continues 
with undiminished. robustness his 
intrepid surveillance of that tribu- 
nal. He suggests that the Court’s de- 
cision in the South-Eastern Under- 
writers case may have significance “as 
an illustration of unrestraint by any 
self-denying ordinance on the part of 
some who most strongly preach the 
gospel of judicial self-limitation.” 
Referring to the broad scope of in- 
terstate commerce as now “judicially 
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defined”, he points out that human 
transporters are thus made to be en- 
gaged in such commerce even if they 
“carry whiskey for their own con- 
sumption or friends for their own en- 
joyment” (citing United States v. 
Hill, 248 U. S. 420 and Caminetti v. 
United States, 242 U.S. 470) . Taki 
issue with the loose use of 

which in law had acquired, and long 
retained, precise connotations, he 
remarks, “Common parlance knows 
many figures of speech, but constitu- 
tional interpretation can no more be 
directed by figures of speech than by 
puns.” He concludes with a pointed 
Powellian thrust, perhaps conceived 
by him as an understatement:—“It is 
hardly necessary to add that detailed 
consideration of the opinion in no 
way modifies the shock to the profes- 
sion when the result of the decision 
was announced.” 

One wonders whether the polemic 
fervor with which Professor Powell 
has presented his “dissent” may not 
have been inspired, at least in part, 
by a realization that one of the four 
concurring justices studied constitu- 
tional law at “T.R.’s” own portico, 
then on Morningside Heights in New 
York City. In any event, this article 
is “one for the books”; no lawyer 
should be without it. (Address: Har- 
vard Law Review, Gammett House, 
Cambridge, Mass.; price for a single 
copy: 75 cents). 


ConsTITUTIONAL LAW-— 
“Further Developments under the 
Rule of Erie R. v. Tompkins:” A 
note by William E. Chritton in the 
May issue of the Wisconsin Law 
Review (Vol. 1944—No. 3; pages 
163-170) discusses difficulties which 
have confronted the federal courts 
in ascertaining and applying state 
law under the doctrine of Erie Rail- 
road v. Tompkins (304 U.S. 64). 
It is indicated that the trend of Su- 
preme Court decisions since the 
Tompkins case has been to limit the 
normal judicial functions of the 
federal courts and to require them 
“to decide a case as the state court 
would decide it and not as the state 
court should decide it,” even where 
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the state decisions are in conflict or 
there are no state decisions in point. 
(Address: Wisconsin Law Review, 
Madison, Wis.; price for a single 
copy: 75 cents) . 


Corporations — Rights of 
Bondholders — “The Duties of the 
Trustee of a Mortgage Given to 
Secure Bondholders:” A useful sum- 
mary of the Pennsylvania decisions 
relating to the status of a trustee of 
a corporate mortgage appears as the 
leading article in the October issue 
of the Dickinson Law Review (Vol. 
XLIX, No. 1; pages 1-15). The 
author is Professor Joseph P. Mc- 
Keehan of the Dickinson School of 
Law. The effect of exculpatory 
clauses in the indenture and the ex- 
tent to which, in the absence of limit- 
ing provisions of the indenture, the 
trustee is bound to take affirmative 
action in the interests of the bond- 
holders, are among the points 
covered. (Address: Dickinson Law 
Review, Carlisle, Pa.; price for a 
single copy: 75 cents.) 


Criminat LAW—“Criminal Pro- 
cedure Under Proposed Federal 
Rules Compared with Wisconsin 
Statutes”: In the summer issue of 
the Marquette Law Review (Vol. 
XXVITI—No. 2; pages 75-114), 
Brooke Tibbs, Special Assistant Dis- 
trict Attorney for Milwaukee County 
in Wisconsin, makes a detailed com- 
parison of the proposed Federal 
Rules of Criminal Procedure and va- 
rious analogous provisions of the 
Wisconsin statutes. From this com- 
parison, the author concludes that 
there is a need for simplification and 
improvement of the state procedure 
in criminal cases. Mr. Tibbs’ study 
suggests that like comparisons of the 
proposed Federal Rules with the ex- 
isting procedure in other states might 
prove helpful in focusing attention 
on deficiencies, For such compari- 
sons his article would supply a pat- 
tern or starting-point. (Address: 


Marquette Law Review, Milwaukee, 
Wis.; price for a single copy: $1.00) . 
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Decraratory JUDGMENTS 
—ALTERNATIVE REMEDIES — 
“Pennsylvania’s Clarifying Amend- 
ment for Declaratory Judgments”: 
Professor Edwin Borchard of The 
Yale Law School, recognized as the 
leading authority on declaratory 
judgments, reports in the September 
issue of the University of Pennsyl- 
vania Law Review (Vol. 93—No. 1; 
pages 50-57) concerning a recent 
amendment to Section 6 of the Uni- 
form Declaratory Judgments Act in 
Pennsylvania. The purpose of the 
amendment, as drafted by the late 
Chief Justice Robert Van Moschzis- 
ker of the Pennsylvania Supreme 
Court, is said to be to make it clear 
that a declaratory judgment may be 
sought even where another remedy 
is available, unless the alternative 
remedy is a special remedy provided 
by statute for a specific type of ac- 
tion. The effect of the amendment 
is said by Professor Borchard to be 
to counteract decisions of the Penn- 
sylvania Supreme Court which -have 
held that, under the Uniform De- 
claratory Judgments Act as original- 
ly enacted in that state, a declara- 
tory judgment will not be granted 
where another remedy is available. 
Professor Borchard indicates that 
this restrictive interpretation has not 
been followed in other states aside 
from Maryland. His commentary 
refers also to several recent decisions 
in other jurisdictions which he looks 
on as frustrating the usefulness of 
the declaratory procedure. (Ad- 
dress: University of Pennsylvania 
Law Review, 34th and Chestnut 
Streets, Philadelphia 4, Pa.; price 
for a single copy: 75 cents). 


Domestic RELATIONS—“Un- 
soundness of Mind as Ground for 
Divorce: A Proposal:” In the May 
issue of the Wisconsin Law Review 
(Vol. 1944—No. 3; pages 106-123), 
John J. Schneider, former Divorce 
Counsel for Fond du Lac County, 
Wisconsin, treats objectively the 
problem of unscundness of mind as 
a ground for divorce, and advocates 
the enactment of a law in Wisconsin 
which will authorize, subject to cer- 





tain provisos, the granting of a 
divorce when either party is “in. 
curably of unsound mind.” The 
author outlines the social aspects of 
the problem which will unquestion- 
ably be aggravated by the present 
war, points out that twenty-four 
states, as well as England, now have 
legislation making post-nuptial in- 
sanity a ground for divorce, and then 
gives a detailed analysis of the provi- 
sions of his proposed Wisconsin 
statute, all in relation to the laws 
and the decisions of other jurisdic. 
tions. (Address: Wisconsin Law Re- 
view, Madison, Wis.; price for a 
single copy: 75 cents) . 


Evwence-s Report on the 
“Model Code of Evidence”: The 
American Law Institute’s “Model 
Code of Evidence” was vigorously 
criticized by a Committee of the 
State Bar of California in a report 
printed in the July-August issue of 
its Journal. The Committee’s main 
objections to the Code are: (1) That 
it would make the application of 
all rules of evidence in each case 
subject to the discretion of the trial 
judge, and especially would author- 
ize the judge to deny the admission 
of any evidence made relevant by 
the rules if in his discretion he feels 
the evidence should not be received 
in that particular case; (2) That it 
would make admissible not only 
hearsay evidence but multiple hear- 
say; (3) That it would make ad- 
missible in evidence the opinions 
and conclusions of lay witnesses 
upon any factual issue; and (4) 
That while it purports to preserve 
to a limited degree the rules of 
privilege known in the common law 
and those declared by statute, prac 
tically and actually the Code would 
destroy all privilege. The report 
discusses also many minor objections 
to the Code. The Committee’s rec 
ommendation which opposes the 
enactment of the Code or any part 
of it into California law, is ably 
presented. (Address: Journal of the 
State Bar of California, 2100 Central 
Tower, Los Angeles 13, Cal.; pric 
for a single copy: 20 cents.) 
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Fivipence—Questions of First 
Impression—“Burden of Proof and 
the Judicial Process”: Difficulties in 
the application of existing rules of 
law, under English cases governing 
the burden of proof, are precisely 
analyzed in a commentary by Profes- 
sor Julius Stone, in the July issue 
of The Law Quarterly Review (Vol. 
60—No. 239; pages 262-284). The 
article is directed particularly to the 
decision of the House of Lords in 
Joseph Constantine Steamship, Ltd. 
vy. Imperial Smelting Corporation, 
Lid. [1942] A. C. 154, which held 
that in a suit on a contract, the 
burden rested on the plaintiff, who 
resisted a plea of frustration, to show 
that the defendant’s fault had in- 
duced the frustration. Apparently 
the case was one of first impression in 
the House of Lords. Professor Stone 
reviews earlier decisions of the Eng- 
lish courts, in both civil and criminal 
cases, and concludes that in the ab- 
sence of conclusive authority in 
precedents, the courts ought to avoid 
relying upon “ambiguous obiter 
dicta,” and rather should proceed 
with a direct consideration of ques- 
tions of policy in making a new rule. 
(Address: The Law Quarterly Re- 
view, The Carswell Co., Limited, 
Toronto, Canada; price for a single 
copy: $1.75). 


Fepera PRACTICE AND 
PROCEDURE—“The Revision of 
the Federal Rules of Civil Proce- 
dure”: In the September issue of the 
Virginia Law Review (Vol. 30—No. 
4; pages 513-530) , Circuit Judge Ar- 
mistead M. Dobie, of the United 
States Circuit Court of Appeals for 
the Fourth Circuit, who is a member 
of the Supreme Court’s Advisory 
Committee on Federal Rules of Civil 
Procedure, outlines and discusses the 
various changes and amendments 
contained in the “Preliminary Draft 
of Proposed Amendments to Rules 
of Civil Procedure in The District 
Courts of The United States”, which 
was issued by the Advisory Com- 
mittee in May of this year. Although 
some thirty-four Rules presently in 
force would be affected by the pro- 
posed amendments, Judge Dobie 


points out that the suggested changes 
“have for the most part been offered 
in the interest of clearness, in order 
to iron out some apparent inconsist- 
encies or ambiguities which have 
given trouble to courts and lawyers.” 
Of particular interest are the three 
alternative proposals for the amend- 
ment of Rule 12, which provide, 
among other things, for the deletion 
of the bill of particulars (Rule 
12(e)), the addition of the defense 
“failure to join an indispensable 
party” (Rule 12(b) (7)), and the 
assimilation of summary judgment 
procedure to motions to dismiss for 
failure to state a claim (Rule 12 
(b) (6)) and motions for judgment 
on the pleadings (Rule 12(c)), at 
least where matters outside the 
pleadings are presented to the court. 
Also of interest are the suggestions 
looking toward the further extension 
and liberalization of the Rules re- 
lating to depositions and discovery 
and motions for summary judgment 
(Rules 26, 56), the revision and 
clarification of the Rules governing 
motions for a directed verdict and 
judgments (Rules 50, 54), the addi- 
tion of a new Rule which would 
regulate in detail the procedure in 
condemnation proceedings in the 
federal courts (Rule 71A), and the 
provision extending the Federal 
Rules to proceedings to enforce 
obedience to administrative subpoe- 
nas and to appeals in such proceed- 
ings (Rule 81). Judge Dobie’s au- 
thoritative appraisal of the need for 
many of the proposed amendments 
will be valued by all lawyers who 
have had occasion to practice under 
the Federal Rules during the six 
years of their effective operation. 
(Address: Virginia Law Review, 
Charlottesville, Va.; price for a 
single copy: $1.25). 


Monorous ES—“Antitrust Prose- 
cutions of International Business”: 
A chronological review of the prin- 
cipal prosecutions of “foreign mono- 
polies” by the American Govern- 
ment, an exposition of the enforce- 
ment techniques used in such attacks 
on international business, and an 
examination of the current anti-trust 
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policy of the Government as revealed 
in the much-criticized “consent de- 
crees,” are included in an article 
under the above title, by Israel B. 
Oseas of the Anti-trust Division of 
the United States Department of 
Justice, in the September issue of 
the Cornell Law Quarterly (Vol. 
XXX—No. 1; pages 42-65). The ef- 
fectiveness of proceedings under the 
Sherman Act where foreign elements 
are involved in an alleged restraint 
of trade is evaluated according to the 
author's view of the experience of 
the Anti-trust Division. He states his 
opinion to be that although the 
maintenance of what he would regard 
as a freely-competitive America in 
a monopolistic world is “too great 
a task for our anti-trust laws alone,” 
“they are in many situations a more 
powerful force toward that end than 
has commonly been believed,” and 
that the “extent to which this force 
can be made effective still remains 
to be seen.” As an exposition of what 
an attorney in the Department of 
Justice regards as the effectiveness 
of recent prosecutions of interna- 
tional trade, this article is informa- 
tive. (Address: Cornell Law Quar- 
terly, Myron Taylor Hall, Ithaca, 
N.Y.; price for a single copy: $1.00). 


Rear PROPERTY LAW—Prom- 
ises Respecting the Use of Land— 
“The Law of Real Covenants: Ex- 
ceptions to the Restatement of the 
Subject by the American Law Insti- 
tute”: The vigorous controversy 
which has raged as to the fifth and 
last chapter of the American Law 
Institute’s Restatement of the Law of 
Property, dealing with the law of 
covenants which run with land, is 
continued on a high plane in the 
September issue of the Cornell Law 
Quarterly (Vol. XXX—No. 1; pages 
1-41), by Henry Upson Sims, of 
Alabama, President of the American 
Bar Association in 1929-30, and 
author of authoritative books and 
law review articles on real property 
law. Previous chapters in the dis- 
cussion have been contributed by 
other writers (See A.B.A.J., Vol. 30; 
July, 1944; pages 399-40). Mr. Sims, 
a member of the Council of the Insti- 
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tute, begins by saying that “It is 
unfortunate” that the restatement on 
this: subject “should have reflected 
the particular views of the Reporter 
(Professor Oliver S. Rundell) and a 
majority of his Advisers”; also, that 
“it is more unfortunate” that the 
subject came before the body of the 
Institute “on the last day, and almost 
at the last hour, of the annual meet- 
ing, when it could not be adequately 
debated for lack of time.” Mr. Sims 
points out that the vote of 17 to 17 
left the Reporter’s views “legislatively 
sustained.” The article then pro- 
ceeds with a scholarly and well- 
documented résumé of the origin and 
history of the law of real covenants, 
both as to the running of benefits 
and the running of burdens. The 
thesis is supported that the law in 
America has generally not followed 
the English rejection of the running 
of burdens at law, and this is fol- 
lowed by an exposition of the Amer- 
ican requirements for the enforci- 
bility of such covenants, as contrasted 
with the Institute’s Restatement. Mr. 
Sims concludes by discussing a few 
cases in which he thinks that the 
“usefulness of covenants as compared 
with other devices for inter-party pro- 
tection would seem apparent; cases 
which show that recognition of the 
running of covenants should be ex- 
tended rather than checked, and that 
the English law enforcing only re- 
strictive covenants is insufficient to 
meet the needs of Society.” So spirited 
a debate upon the law of property 
rights, as something controlled by 
historic precedents and principles, 
seems refreshing, somehow, in an 
era in which the consciousness of the 
very existence of property and rights 
seems often to be dulled by incessant 
assertions of the paramountcy of 


govermental agencies and their pow- 
ers. In any event, Mr. Sims has 
brought together a wealth of case 
material and analysis, covering de- 
cisions in all’ states as well as in 
England, which is likely to be of 
much use to lawyers having to deal 
with real property. (Address: Cor- 
nell Law Quarterly, Myron Taylor 
Hall, Ithaca, N.Y.; price for a single 
copy: $1.00). 


Rear PROPERTY — “Leases for 
the Duration of the War’: In the 
May-June issue, just received, of the 
Illinois Law Reveiw of Northwestern 
University. (Vol. XXXIX—No. 1; 
pages 85-90), a note on Stanmeyer v. 
Davis, 321 Ill. App. 227, brings to- 
gether usefully the recent English 
and American cases on leases which 
contain, as to term, the currently 
familiar phrase, “for the duration of 
the war.” For reasons at variance 
with some of the precedents ana- 
lyzed in the note, the Illinois court 
held the phrase to be indefinite and 
too uncertain as to the length of the 
lease, and so to create only a tenancy 
at will. (Address: Illinois Law Re- 
view, 357 East Chicago Avenue, Chi- 
cago, Ill.; price for a single copy: 
$1.00) . 


Torrs—contributory Negligence 
—“Montana Applications of the Last 
Clear Chance Doctrine:” Acting 
Dean J. Howard Toelle of Montana 
State University Law School is the 
author of a study of the “last clear 
chance” rule, in the Spring issue of 
the Montana Law Review (Vol. V— 
Spring, 1944; pages 12-33) . Professor 
Toelle considers primarily the de- 
velopment of the doctrine by the 





Montana courts; reference is made 
also to the historical background and 
to illustrative decisions in other juris. 
dictions. He suggests that the “last 
clear chance”. doctrine is essentially a 
device to modify the rigors of the 
defense of contributory negligence, 
and that a future development may 
well be in the direction of an appor- 
tionment of damages, ‘rather than 
absolving the plaintiff entirely from 
his own negligence. (Address: Mon- 
tana Law Review, Missoula, Mon- 
tana; price for a single copy: $1.00). 


W orxmen's COMPENSA- 
TION—Federal Employment Liabili- 
ty Act—“Workmen’s Compensation 
for Railroad Employees: An article 
by Vernon X. Miller in the June 
issue of the Loyola Law Review (Vol. 
II—No. 2; pages 138-162) proposes 
that the Federal Employers’ Liabili- 
ty Act, even as amended in 1939, 
should be supplanted by a compen- 
sation scheme for all railroad work- 
ers. Mr. Miller is Faculty Editor of 
the Review. He rests his proposal on 
his acceptance of the underlying 
social merit of workmen’s compensa- 
tion as compared with the hazards of 
litigation in a tort action. He ex- 
presses the opinion that even under 
the clarifying amendments enacted 
in 1939, recovery by the employee, 
although aided by the more “liberal” 
trend of decisions, is still subject to 
various burdens of proof. He finds 
also that doubt continues as to the 
right of a railroad employee to seek 
the benefit of a state compensation 
statute instead of suing to recover 
under the Federal Act. (Address: 
Loyola Law Review, Loyola Univer- 
sity School of Law, New Orleans, 
La.; price for a single copy: $1.00) . 


An Early View of the Law of Nations 


po law of nations is a system of rules, deducible by natural 


reason, and established by universal consent among the civilized inhabitants of the world; in order to 


lecide all 


disputes, to <u all ceremonies and civilities, and to insure the observance of justice and good faith, in that 


intercourse which must frequently occur between two or more independen 


t states, and the individuals belonging 


to each. This general law is founded upon this sega, that different nations ought in time of peace to do one 
t 


another all the 


can; and in time of war as 
interests. And, as none of these states will allow a superiority in the other, therefore nei 


tle harm as 


ible, without —— to their own real 


er can dictate or prescribe 


the rules of this law to the rest; but such rules must necessarily result from those principles of natural justice, in 


which all learned of every nation ; or 


communities; in the construction 
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upon mutual 


or trea 


between the respective 


they 
which there is also no judge to resort to, but the law of nature and reason, 
being the only one in which all the contracting parties are equally conversant, and to which they are equally subject.” 


—Sm WILLIAM BLACKSTONE 
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Tax Notes 








Prepared by Committee on Publications, Section of Taxation: Mark H. 
Johnson, Chairman, New York City, Gustave Simons, Howard O. Colgan 
and Martin Roeder, New York City, and Allen Gartner, Washington, D. C. 


The Tax Section at its annual meet- 
ing adopted several proposals for im- 
portant statutory changes: 

(1) The rule of Dobson v. Com’r. 
$20 U.S. 489, which deprived the cir- 
cuit courts of the power to reverse 
Tax Court decisions on issues of “tax 
accounting”, would be modified so 
that appellate jurisdiction from the 
Tax Court would be the same as 
that from district courts. 

(2) Liens for estate and gift taxes 
would be inoperative against bona 
fide purchasers, pledgees, or mort- 
gagees. 

(3) The period for assessment of 
estate and gift taxes against a trans- 
feree would be the same as against 
the estate or donor, except in the 
case of insolvency. 

(4) For the purpose of the excess 
profits credit under I.R.C. § 718 (c) 
(5), invested capital would be car- 
ried over in a reorganization even 
though there were two or more 
“transferors”’. 

(5) Invested capital would not 
be reduced by dividends on preferred 
stock distributed within the first 
sixty days of the taxable year. 

(6) The time for qualification 
of employees’ trusts would be ex- 
tended until December 31, 1945. 

(7) The Tax Court would be 
given jurisdiction over manufac- 
turers’ excise taxes. 

(8) The sales price subject to ex- 
cise tax, in the case of a sale to a con- 
trolled selling agency, would be the 
same value as in the case of similar 
sales between independent parties. 

Members are invited to transmit 
their own suggestions to the Secre- 
tary of the Section, Robert C. Vin- 
cent, 15 Broad Street, New York 5, 





New York, who will forward them to 
the chairmen of the appropriate 
committees for consideration and 
recommendation to the Section. 


Supreme 

Court Docket 

The following are some of the in- 

teresting questions which the Su- 

preme Court has consented to review 
in beginning its 1944-1945 term: 

Expenses: May a judge deduct 
campaign expenses, either as an ex- 
pense or as a loss? McDonald v. 
Com’r, 139 F.(2d) 400 (C.C.A. 8), 
cert. granted April 10, 1944. 

Community property: Must the 
income tax law recognize the division 
of income between husband and wife 
under the 1939 elective community 
property law of Oklahoma? Com’r 
v. Harmon, 139 F. (2d) 211 (C.C.A. 
10) , cert. granted April 8, 1944. 

Aliens and foreign corporations: 
Under pre-1942 law, was a non-resi- 
d xt alien or a foreign corporation 
required to have a business in the 
United States in order to qualify 
under the “office” provision of the 
statute? Helvering v. Scottish Amer- 
ican Investment Co., 139 F. (2d) 
419 (C.C.A. 4), cert. granted May 29, 
1944; Com’r v. Scottish American 
Investment Co., 142 F. (2d) 401 
(C.C.A. 3), cert. granted Oct. 9, 
1944. 

Creditor reorganizations: Does 
the Bankruptcy Act (which is still 
operative in the case of non-transfer 
reorganizations) require a reduction 
of basis of the corporations property 
on account of the satisfaction of “its 
indebtedness by the issuance of stock 
worth less than the debt but of equal 
par value? Claridge Apartments Co. 





v. Com’r, 188 F. (2d) 962 (C.C.A:7), 
cert. granted March 27, 1944. . 

Liens: May a landlord’s lien 
under state law be superior to the 
lien of the United States for taxes? 
U. S. v. Waddill, Holand & Flinn, 
Inc., 182 Va. 351, 28 S.E. (2d) 748, 
cert. granted May 29, 1944. 

Exemption of state income: May 
a state be subjected to income tax 
upon a business enterprise which is 
an incident of its conservation pro- 
gram? State of New York v. U. S. 
140 F.(2d) 608 (C.C.A. 2), cert. 
granted June 12, 1944. 

Sale ot oil and gas property: 
Where the taxpayer “sells” a lease- 
hold interest and well equipment 
for a lump sum plus a royalty in- 
terest, is the entire consideration tax- 
able as ordinary income (subject to 
depletion), or is the portion attrib- 
utable to the equipment to be 
treated as capital gain? Choate v. 
Com’r, 141 F. (2d) 641 (C.C.A. 10), 
cert. granted Oct. 9, 1944; contra 
Hogan v. Com’r, 141 F. (2d) 92 
(C.C.A. 5), cert. den. Oct. 9, 1944. 

Appellate jurisdiction: May the 
taxpayer and the Commissioner des- 
ignate a circuit court to hear an 
appeal from the Tax Court by stip- 
ulation made after the time to appeal 
has expired? Industrial Addition 
Assn. v. Com’r, 141 F. (2d) 636 
(C.C.A, 6), cert. granted Oct. 9, 1944. 

Transfer in contemplation of 
death: May estate tax be imposed 
upon gifts of an incompetent’s prop- 
erty authorized by the local courts 
during her lifetime? City Bank Farm- 
ers Trust Co. v. McGowan, 142 F. 
(2d) 599 (C.C.A. 2), cert. granted 
Oct. 9, 1944, 

Transfer conditioned upon 
death: Is a pre-193$1 trust subject to 
estate tax where the grantor retained 
not only a life estate, but a contin- 
gent power to appoint the remainder 
by will? Fidelity-Philadelphia Trust 
Co. v. Rothensies, 142 F. (2d) 888 
(C.C.A. 8), cert. granted Oct. 9, 1944. 

Gift tax exemption: Is an in- 
fant’s interest in a trust a “future 
interest” where the trustees have the 
power either to accumulate the in- 
come or to use it for his support? 
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Fondren v. Com’r, 141 F. (2d) 419 
(C.C.A. 5), cert. granted Oct. 9, 
1944. 

Gift tax upon antenuptial trans- 
fer: Does an antenuptial transfer 
constitute a taxable gift, even where 
made in consideration for the wife’s 
relinquishment of dower rights? 
Fahs v. Merrill, 142 F. (2nd) 651 
(C.C.A. 5.), cert. granted Oct. 9, 
1944, 

Limitation period for refund 
claim: Where an extension of time 
for filing a return has been granted, 
and where an estimated tax is mean- 
while paid to prevent the running of 
penalties and interest, is the earlier 
date considered to be the date of 
payment for the purpose of a refund 
claim? Rosenman v. U. S., 53 F. 
Supp. 722 (Ct. Cl.), cert. granted 
Oct. 9, 1944. 

Purchase v. compensation: Is an 
employee's bargain purchase of stock 
pursuant to an option taxable com- 
pensation? Smith v. Com’r, 142 F. 
(2d) 818 (C.C.A. 9), cert. granted 
Oct. 16, 1944. 

Basis for earnings or profits: Is 
a statutory amendment constitu- 


The publishers of the law lists 
and legal directories listed below 
have received from the Special Com- 
mittee on Law Lists of the Ameri- 
can Bar Association, as.to the list 
of lawyers’ names in their 1945 edi- 
tions, a Certificate of Compliance 
with the Rules and Standards as to 
Law Lists. All applications filed by 
law list publishers for 1945 cer- 
tificates have not yet been finally 
considered by the Committee. An- 
nouncement will be made in the 
JOURNAL as to any subsequent cer- 
tificate issued by the Committee. 


Commercial 
Law Lists 
A. G. A. List (Oct., 1944-1945 edition) 


704 American Rar Association Journal 


tional where it retroactively affects 
the stockholder’s income on liquida- 
tion by reducing the corporation's 
basis for gain or loss and thereby 
increasing its earnings and profits? 
Wheeler v. Com’r, 143 F. (2d) 162 
(C.C.A. 9), cert. granted October 
16, 1944. 


Excess Profits Tax— 
Abnormal Profits Cycle 


There are several types of “ab- 
normality” which may justify a con- 
structive base period income for ex- 
cess profits tax purposes. One type 
specified in the statute is a base 
period depression by reason of the 
taxpayer’s industry having “a profits 
cycle differing materially in length 
and amplitude from the general busi- 
ness cycle.” The regulations cite the 
construction industry as an example, 
where in the past three decades a 
building cycle has generally em- 
braced two or more business cycles. 

The Bureau has recently issued 
a list of 34 “industrial groups” which 
are “unlikely” to qualify under this 
provision. These groups include 
agriculture, metal mining, bakery 


Law Lusts 


Associated Commercial Attorneys List 
92 Liberty Street 
New York City 6 

American Lawyérs Quarterly 
The American Lawyers Company 
1712 N. B. C. Building 
Cleveland 14, Ohio 

Attorneys List 
U. S. Fidelity & Guaranty Company 
Redwood & Calvert Streets 
Baltimore 3, Maryland 

B. A. Law List 
The B. A. Law List Company 
161 W. Wisconsin Avenue 
Milwaukee 3, Wisconsin 

Clearing House Quarterly 
Attorneys National Clearing House 
Company 
Fawkes Building 
Minneapolis 3, Minnesota 

The Columbia List 
The Columbia Directory Company 
320 Broadway - 
New York City 7 


Law Lists 





and confectionery, canned food, 
sugar, soft drinks, liquor, tobacco, 
silk and rayon goods, carpets and 
floor coverings, knitted materials 
and products, rubber and rubber 
goods, paper and pulp, printing and 
publishing, petroleum refining, ferti- 
lizer, stone, clay, and glass manufac. 
turing, motor vehicles and accessories, 
agricultural machinery and equip- 
ment, factory machinery, electrical 
machinery and equipment, office 
equipment, aircraft manufacturing, 
radio and parts manufacturing, ship- 
building and repairing, electric light 
and power, radio broadcasting, tele- 
phone and telegraph, water transpor- 
tation, retail trade, motion picture 
theatres and producers, and banks, 
loan companies, and trust companies, 
The ruling recognizes that there may 
be exceptional industries included in 
these groups, and states that the 
Bureau will be receptive to statistical 
and other data. No mention is made 
of specific industries which do quali- 
fy, and the ruling cautions against 
any implication that industries not 
included in the list will qualify. 
Mim. 5747 (Sept. 23. 1944.) 


The Commercial Bar 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York City 17 
C-R-C Attorney Directory 
The C-R-C Law List Company, Inc. 
50 Church Street 
New York City 7 
Forwarders List of Attorneys 
Forwarders List Company 
88 South Dearborn Street 
Chicago 3, Illinois 
The General Bar 
The General Bar, Inc. 
36 West 44th Street 
New York City 18 
International Lawyers Law List 


International Lawyers Company, Inc. 


$3 West 42nd Street 
New York City 18 

The National List 
The National List, Inc. 
75 West Street 
New York City 6 
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Law Lists 





Rand McNally List of Bank Recom- 
mended Attorneys 
Rand McNally & Company 
536 South Clark Street 
Chicago 5, Illinois 
The United Law List 
The United Law List Company, Inc. 
280 Broadway 
New York City 7 
Wright-Holmes Law List 
Wright-Holmes Corporation 
225 West 34th Street 
New York City 1 
Zone Law List 
Zone Law List Publishing Company, 
Inc. 
403 Louderman Building 
St. Louis 1, Missouri 


Directory of 
Commercial Attorneys 


American Lawyers Annual 
The American Lawyers Annual Co. 
1715 N. B. C. Building 
Cleveland 14, Ohio 


General 
Law Lists 


American Bank Attorneys 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 
The American Bar 
The James C. Fifield Company 
1645 Hennepin Avenue 
Minneapolis 3, Minnesota 
The Bar Register 
The Bar Register Company, Inc. 
One Prospect Street 
Summit 1, New Jersey 
Campbell’s List 
Campbell-Broughton, Inc. 
140 Nassau Street 
New York City 7 
Corporation Lawyers Directory 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 
The Lawyers Directory 
The Lawyers Directory, Inc. 
18 East Fourth Street 
Cincinnati 2, Ohio 
The Lawyers List 
Law List Publishing Company 
111 Fifth Avenue 
New York City $ 
Russell’ Law List 
Russell Law List 
527 Fifth Avenue 
New York City 7 : 
Sullivan’s Law Directory 
Sullivan’s Law Directory 
33 South Market Street 
Chicago 6, Illinois 


General 
Legal Directory 


Martindale-Hubbell Law Directory 
Martindale-Hubbell, Inc. 
1 Propsect Street 
Summit 1, New Jersey 


Insurance 
Law Lists 


Best’s Recommended 

Insurance Attorneys 
Alfred M. Best Company, Inc. 
75 Fulton Street 
New York City 7 


Hine’s Insurance Counsel 
Hine’s Legal Directory, Inc. 
88 South Dearborn Street 
Chicago 3, Illinois 


The Insurance Bar 
The Bar List Publishing Co. 
State Bank Building 
Evanston, Illinois 


Interstate Commerce 
Commission Practitioners 


National Guide Attorneys and 
Practitioners 
The Traffic Service Corporation 
418 South Market Street 
Chicago 7, Illinois 


Probate 
Law List 


Recommended Probate Counsel 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 


State Legal 
Directories 


The following state legal directories 
published by 
Legal Directories Publishing Company 
$10 Reisch Building 
Springfield, Illinois 


Illinois Legal Directory 

Indiana Legal Directory 

Iowa Legal Directory 

Kansas Legal Directory 

Missouri Legal Directory 

Ohio Legal Directory 

Pacific Coast Directory for the States of 
California, Oregon, Washington and 
Nevada 

Pennsylvania Legal Directory 

Texas Legal Directory 

Wisconsin Legal Directory 


Foreign 
Law Lists 


Canada Legal Directory 
Canada Bonded Attorney & Legal 
Directory, Ltd. 
57 Bloor Street, West 
Toronto 5, Ontario, Canada 
Canadian Credit Men's Commercial 
Law and Legal Di 
Canadian Credit Men's Trust Associa- 
tion, Ltd. 
456 Main Street 
Winnipeg, Manitoba, Canada 
Canadian Law List 
Canadian Law List Publishing Co. 
24 Adelaide Street, East 
Toronto, Ontario, Canada 
The International Law List 
L. Corper-Mordaunt & Company 
104 High Holborn 
London, W.C.1, England 


The Special Committee on Law 
Lists of the American Bar Association 
has issued a Letter of Intention to the 
following publisher for the law list 


s 
El Registro de Abogados de los Estados 
Unidos de America 
Inter-American Legal Directory Co. 
225 West 34th Street 
New York City 1! 


. * . 
(Letter expires December 31, 1944) 


In issuing a Letter of Intention, the 
Committee does not certify that a law 
list proposed to be issued will actually 
be issued or that it will comply with 
Rules and Standards as to Law Lists. 
The Letter of Intention is issued solely 
upon the representations made by the 
publisher, as to the manner in which the 
list will be published, maintained and 
circulated. 

Prior to issuing such a law list the 
publisher or promoter is required to file 
with the Committee a statement repre- 
senting the manner in which it proposes 
to publish, maintain and circulate said 
list. If the representations in such state- 
ment indicate that said list will, when 
issued, meet the requirements of the 
Rules and Standards as to Law Lists, 
the Committee issues a Letter of Inten- 
tion to the publisher. If the publisher 
so publishes the first complete edition 
of said list on or before December 31st 
of the year following the issuance of the 
Letter of Intention, the Committee then 
issues its formal Certificate of Com- 

. If the publisher does not 
publish said list on or before the 
proposed issuance date, the Committee 
may either extend the time limit within 
which the tion may be published 
or may revoke the Letter of Intention. 
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unior bar Notes 


by ye Julian Skinner, Jr. SECRETARY, JUNIOR BAR CONFERENCE 








Charles S. Rhyne of Washington, 
D. C., the new Chairman of the 
Junior Bar Conference of the Ameri- 
can Bar Association, succeeded in 
appointing a state chairman for the 
Conference in each state and ter- 
ritory within the first month of his 
term. It is the function of each to 
coordinate the work of the Confer- 
ence in the areas falling within their 
respective jurisdictions. It has been 
found desirable to appoint two indi- 
viduals to serve as co-chairmen in 
certain areas. The following are the 
state chairmen who have been ap- 
pointed: 


\labama ~—John W. Vardaman, Anniston 
ts. Dorothy D. Tyner, Juneau 
—Francis ie Phoenix 
—W. J. Jernigan, ay Little Rock 
—Wixon Stevens, Los "An les, and 
ames E. Burns. San Francsico 
~—Trueman A. Stockton, Jr., Den- 


ver 

—Grant N. Nickerson, New 
Haven 

~—Vincent A, Theisen, Wilmington 

—Nathan M. Lubar, Washington 


Thelen F. we Gainsville 
—G. Arthur Hi , Jr., Atlanta 
bal i pao M, Waddoope, Hono- 


_Claude V. Marcus, Boise 
—Donald V. Dobbins, Cham- 
a John M. O'Connor, 
Fr. 
—Walter B. Keaton, Rushville 
—Ben Galer, Mount Pleasant 
—Richard E. Kirkpatrick, Wichita 
— C. Van Arsdale, Louis- 
—oa— Bienvenu, New Or- 


ns 

—John D. Leddy, Portland 

ms Thomas Everngam, Denton 

—Harris A. Reynolds, Boston 

—Wayne E. ler, it 

—George P. Hoke, Minneapolis 

Paul H. Farr, Prentiss 

—Hugo M. Walther, St. Louis 
—James Kilbourne, Billings 

zs R. Dunker, {ncota 

—Alan Bible, Carson 

—James A. Sleaning. i Concord, 
E. Herbert Kiefer, Clinton 
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Colorado 
Connecticut 
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Utah 
Virginia 
Washington 
West Virginia 
Wyoming 
The Conference will continue the 
work of its committees on War Re- 
adjustment, Membership, Traffic 
Court Improvement, Procedural Re- 
form Studies, Restatement of the 
Law, Relations with Law Students, 
Aid of the Small Litigant, Inter- 
American Bar Association, and Co- 
operation with Junior Bar Groups. 
The personnel of these committees 
has been completely selected in most 
instances and will be announced in 
a later issue. 

The Public Information Pro- 
gram, a project originated by the 
Conference but conducted by the 
American Bar Association as a whole 
during the last two years, has been 
returned to the Conference. That 
project consists of the sponsoring of 
activities which are calculated to in- 
form the public on matters of a legal 
or quasi-legal nature. A committee 
on the matter is being appointed: 

Certain. members of the Traffic 
Court Committee participated in the 
meeting of the National Safety Con- 
gress which was held in Chicago, 
Illinois, during the early part of 
October. The committee is continu- 
ing to arrange for traffic court con- 
ferences to be held in various states 
in the same manner as such confer- 
ences were conducted in the past. 

The Junior Bar Section of the 
Hennepin County Bar Association 
at its recent meeting in Minneapolis, 
Minnesota, elected Rosemary M. 
Moskalik, Minneapolis, as Chair- 
man, Frederick W. Thomas, Min- 
meapolis, as Vice Chairman, and 
James H. Binger, Minneapolis, as 


~Zar E. Hayes, Salt Lake City 
—Louis Lisman, Burlington 
—Mosby G. Perrow, Jr., Lynch- 


burg 
—Donald Dirstine, Spokane, and 
Wayne C. Booth, Seattle 
—Harold H. Neff, Charleston 
—George E. Frederick, Milwaukee 
—E. Byron Hirst, Cheyenne 


Secretary. Leon C. Levy is the new 
President of the Houston (T: exas) 
Junior Bar Association, with Nelson 
Munger as Vice President and Reagan 
Cartwright as Secretary-Treasurer. 

Walter B. Keaton, Rushville, is 
the new Chairman of the Young 
Lawyers’ Section of the Indiana 
State Bar Association. John E, Early, 
Evansville, and John W. Houghton, 
Indianapolis, are the Vice Chairman 
and Secretary, respectively. 

A group including Milton Green. 
field, Jr., of St. Louis, Chairman of 
the Junior Bar Section of the Mis. 
souri Bar Association, and Hugo M. 
Walther, St. Louis, acting as Tem- 
porary Chairman, is interested in 
the creation of a Junior Bar Section 
in the integrated Missouri Bar. 

The Board of Governors of the 
Washington State Bar Association 
recently adopted a resolution estab- 
lishing a Younger Members Com- 
mittee composed of representatives 
from congressional districts in the 
state. This committee is now in the 
process of becoming organized. 

The officers of the Barristers’ 
Club of San Francisco, California, 
are Scott Lambert, President, Hamil- 
ton Barnett, Vice President, and 
James E. Burns, Secretary. The. of- 
ficers and George Barry constitute 
the directors of the group. 

The new Committee on Junior 
Bar Activities of the Oregon State 
Bar consists of John Gordon Gearin, 
Charles B. Dolph, Robert A. Leedy, 
Lofton L. Tatum, and Thomas J. 
White, all of Portland, and Grace K. 
Rementeria, Canyon City. 

As this issue goes to press, we 
are informed that the Traffic Court 
Committee has scheduled traffic 
court conferences in South Dakota, 
Wisconsin, Oklahoma, New Hamp- 
shire, Maryland, [linois, North 
Dakota, Kentucky, Mississippi, 
Louisiana, Arkansas, Minnesota, 
Nebraska, Vermont, and Michigan. 
Others will be scheduled later. In 
the past conferences of this type have 
been considered of definite aid to 
the bar in its efforts to improve the 
administration of justice in traffic 
courts and other courts of inferior 
jurisdiction. 









liana 
arly, 
1ton, 
man 


reen- 
n of 
Mis- 
> M. 


1 in 
tion 


the 
tion 
tab- 
om- 
ives 
the 
the 


nia, 
mil- 
and 


ute 
ior 


‘ate 
rin, 


The Judicial Conference of Senior 
Circuit Judges met in Washington 





on September 26, 1944, for a four 
days’ session, 


Reviewing the work of the 
federal courts for the fiscal year end- 
ing June 30, 1944, the Director of 
the Administrative Office showed in 
his annual report to the Conference 
many striking effects of the war. The 
number of OPA civil cases com- 
menced increased 4477, or 200%, 
over 1943, while condemnation cases 
decreased 2227, or 45%. Bankruptcy 
cases fell off 44% under the stimulus 
of war prosperity. Criminal prosecu- 
tions brought by OPA _ increased 
2254, or 97%, over the preceding 
year, but selective’ service prosecu- 
tions showed a decline of 1183, or 
5%. The number of persons 
naturalized increased 93,365, which 
was 41% above the preceding year. 
The average interval between the 
commencement and the final disposi- 
tion of civil cases where a trial. was 
held was 10.5 months, a slightly 
shorter interval than in the preced- 
ing year. A new statistical table was 
added to the report regarding the 
lengths of trials. It showed, among 
other things, that 67% of civil court 
trials were completed in one day or 
less, while only 31% of civil jury 
trials were completed in that length 
of time. On the criminal docket 94% 
of the court trials and 78% of the 
jury trials were completed in one 
day or less. 


Of the pending bills for increas- 
ing the personnel of the federal 
bench, some were approved and 





some disapproved. The Conference 
favored an additional circuit judge 
in the Third Circuit but not in the 
Seventh; it favored additional | dis- 





trict judges in the Eastern District 
of Pennsylvania, the District of 
Delaware, the District of New Jersey, 
and the Southern District of New 
York; but it disapproved additional 
judges in the District of North 
Dakota, the District of Minnesota 
and the Eastern District of Wash- 
ington. It recommended legislation 
permitting a district judge to be 
designated to sit in the Circuit Court 
of Appeals in circuits other than that 
of his district. 

The probation system was shown 
to be working rather badly on ac- 
count of difficulty in obtaining prop- 
erly qualified officers. This was 
thought to be in part due to the low 
rate of compensation. 

The Conference voted to con- 
tinue its efforts to obtain legislation 
authorizing a maximum allotment of 
$6,500 to each circuit and district 
judge ($7,500 in case of a senior 
circuit judge) for secretaries and law 
clerks. , 

To prevent the abandonment of 
many referees’ offices by reason of 
the temporary decrease in bankrupt- 
cy business, it was recommended that 
part-time referees be authorized to 
act also as United States Commis- 
sioners. 

As a means of freeing the clerks’ 
offices from the accumulation of old 
and useless files in bankruptcy, the 
Conference approved a plan for 
destroying files in non-asset cases 
and in asset cases not involving real 
estate after ten years, destroying 
proofs of claim and cancelled checks 
in asset cases involving real estate 
after ten years; and destroying the re- 
mainder of the files in twenty years, 
with provision for uniform claims 
registers and dockets for the per- 


Report of the Judicial Conference 


by Edson R. Sunderland 


LAW SCHOOL, UNIVERSITY OF MICHIGAN 


manent preservation of such informa- 
tion as ought to be kept. 

Standards of qualifications for 
court reporters were adopted, and 
a complete scale of fees for the 
original transcript and for the first 
and additional copies was adopted 
for each judicial district, varying 
from 25c to 40c a folio in the various 
states for the original, and averaging 
about 15c a folio for each copy. 
These rates are to be adjusted in 
each district from time to time with 
a view to reducing the cost of litiga- 
tion as far as possible while securing 
to reporters a fair compensation. 


A plan for making the Confer- 
ence more effective by providing for 
representation of district judges was 
presented, and the C6nference 
directed that it be submitted to each 
circuit and district judge for an ex- 
pression of their views. Under the 
proposed plan all matters affecting 
district courts or district judges 
would be submitted to a committee 
of the Conference on which the dis- 
trict judges would have equal 
representation, and the committee 
would undertake to ascertain the 
views of the district judges of the 
United States through circuit legisla- 
tive committees which would be or- 
ganized in each circuit. 

The Conference recommended 
that the district courts make fuller 
use of appropriations for psychiatric 
examinations of criminal defendants 
where there is reason to believe that 
the accused is of unsound mind. For 
this purpose arrangements should 
be ‘made with local hospitals and 
other institutions and agencies for 
observation and examination. 


Continued on page 720 
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House of Delegates 





HOUSE OF DELEGATES 
Continued from page 691 
sidered if and when the necessity for 
such legislation arises. In our humble 
and perhaps ineffective way, we sug- 
gest to this House at least some of the 
principles which should be com- 
mended for consideration if and 

when. that necessity arises. 

“Your Committee has also given 
consideration to the provisions of 
a bill now before Congress, the 
Wagner-Murray Bill, which deals 
with amendments and extensions of 
the present social security, unemploy- 
ment, old age retirement, and similar 
Acts. In discussing them I don’t like 
the use of the term Social Security 
Act. If we think of it merely as a mat- 
ter of insurance to be enacted into 
law from that standpoint and to be 
administered from that standpoint— 
if we think of it as simply something 
which we today from what we have 
earned, postpone the spending, so 
that in time of old age or disability 
we shall have that saving so that we 
may be at least in part self-support- 
ing, much of the objections which 
many of us have had with regard to 
these projects may be removed. 

“Thee proposed bill, however, 
overlooks, it seems to us, several es- 
sential elements. If we think of these 
things as insurance, the present with- 
holding of present enjoyments so that 
future security may in a measure be 
assured, we must think of what the 
present income is and what the pres- 
ent necessities are of spending that 
income, whether it be individual or 
national. The Wagner-Murray Bill, 
by specific terms, would require the 
payment of six cents of every payroll 
dollar by the employee, the contribu- 
tion of six cents of such dollar by 
every employer, and the probable 
contribution from general taxation 
by the Federal Government ‘of an- 
other six cents, so that there is in 
contemplation expressly so far as the 
first. twelve cents is concerned and 
impliedly, and according to the au- 
thors of the bill of necessity, another 
six cents, of each dollar of income of 
the nation by reason of any kind of 
employment. Of course it not only 
enlarges the base but it proposes to 
increase greatly the benefits.” 


7OG American Bar Association Journal 





Chairman Maguire then offered 

the following resolution as recom- 

mended by his Committee: 

Reso.vep, That it is the sense of 

the House of Delegates of the Ameri- 
can Bar Association that the observ- 
ance of the following principles will 
afford reasonable assurance of the 
necessary production of war materials, 
and the elimination of strikes, slow- 
downs, and other labor stoppages 
which tend to interrupt such produc- 
tion. 
(a) The creation of a board or 
agency having authority to hear and 
finally determine all questions relating 
to wages, hours, and other labor con- 
ditions. 
(b) That such decisions be final and 
not advisory and be made binding 
upon both management and labor, 
but may be reviewed by appeal as 
hereinafter provided. 
(c) That the board be made com- 
pletely free from effective pressures 
of management, labor or the Execu- 
tive. 
(d) That procedures be established 
for adequate, fair and speedy hearing 
and determination in accordance with 
the standards of administrative pro- 
cedure heretofore recommended by 
the Association accompanied by the 
right of appeal as therein prescribed. 
(e) That all strikes, slowdowns, and 
other stoppages be prohibited both 
prior and subsequent to final deter- 
mination by the board. 
(f) That sanctions be provided to 
compel observance of and obedience 
by both management and labor, to 
such final determination. 
(g) That no legislation enacted on 
this subject shall remain in effect after 
the termination of actual hostilities as 
the same may be declared by Execu- 
tive Order or by Congressional resolu- 
tion. 


Section of Insurance 
Law Reports 


Consideration of the above resolu- 
tion was laid aside, as the House had 
votéd to make the report of the Sec- 
tion of Insurance Law a special order 
for four o'clock. John Kirkland 
Clark, chairman of the House Com- 
mittee to consider the Section’s rec- 
ommendations, reported that the 
Committee did not “undertake to 
advise the House” on the question as 
to “whether the House properly 
should regard itself as having juris- 
diction to consider the question of 
whether insurance should be gov- 
erned by acts of the Congress or 





whether it should continue to be 
supervised by the states through their 
legislatures and administrative off. 


cers. 

Chairman Frank E. Spain, of Ala. 
bama, offered the following resolu. 
tion as recommended by the Section, 
with some changes worked out by 
the House Committee: 

WuHerEAs, on June 5, 1944, the Su. 
preme Court of the United States de. 
cided the case of United States y, 
Southeastern Underwriters Associa. 
tion, 88 L. ed. 1082, and therein over. 
ruled the holding in Paul v. Virginia, 
75 U. S. 168, decided more than three 
quarters of a century ago, and all of 
the cases that followed it, and held 
that the business of insurance was 
commerce within the commerce clause 
of the Constitution of the United 
States; and 

The decision subjects the business 
of insurance (1) to diverse existing 
federal acts in many instances in direct 
conflict with state statutes, and (2) to 
the possibility of being subject to such 
further federal regulatory acts as may 
.be enacted by Congress, and has cre 
ated doubt and uncertainty in the 
legal profession, in the industry and 
in the insuring public; and 

The business of insurance has been 
continuously regulated by the states 
since the early part of the nineteenth 
century and there has been developed 
by the states a comprehensive and 
efficiently operating system of state 
supervision; and 

It is to the national welfare that 
centralization of government be not 
further extended nor that states rights 
be further diminished; that regulation 
of insurance be continued by the states 
and that such local self-government 
and regulation not be superceded by 
federal regulation; and 

On August 30, 1944, the National 
Association of Insurance Commission- 
ers, an association of all elected and 
appointed state officers charged with 
the administration of the insurance 
laws of their respective states, through 
its executive committee, approved are 
port of its sub-committee on Federal 
Legislation, which devoted many 
months to the consideration of the 
problems presented by the decision 
in United States v. South-Eastern Un 
derwriters and which, after numerous 
hearings and conferences, recommend. 
ed the adoption by the Congress of 
the United States of certain legislation 
and the amendment of certain existing 
federal statutes to the end that supe 
vision of insurance be preserved to the 
respective states; and 

Failure by Congress, in the event 
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the pending petition for rehearing in 
United States v. Southeastern Under- 
writérs is denied, promptly to enact 
legislation amending certain existing 
statutes would tend to upset, endanger 
and undermine the supervision of in- 
surance by the states and would in a 
measure subject insurance to federal 
regulation, all of which would be 
inimical to the national welfare; 
RESOLVED, That the American Bar 
Association records itself as favoring 
in the national welfare the continua- 
tion of state supervision of insurance, 
and as opposed to federal control or 
supervision of insurance; that towards 
the achievement of these ends, it en- 
dorses in principle the following rec- 
ommendations of the National Asso- 
ciation of Insurance Commissioners 
embodied in its report of August 30, 
1944, to-wit: 
(1) The enactment by Congress of 
afirmative legislation under the com- 
merce clause of the Constitution, by 
which it formulates its own policy and 
establishes its own rule to the effect 
that the regulation and taxation of 
the insurance business shall continue 
in the several states. 


(2) An appropriate amendment to 
the Federal Trade Commission Act 
eliminating the insurance business 
from the scope of that Act. 

(3) An appropriate amendment elimi- 
nating the insurance business from the 
scope of the Robinson-Patman Act. 
(4) An appropriate amendment to 
the Sherman and Clayton Acts exclud- 
ing from the prohibitions thereof all 
reasonable cooperative procedures nec- 
essary and incidental to the establish- 
ment of statistical rate bases, rates, 
coverages and related matters. 


FURTHER ReEsotvep, That the Sec- 
tion of Insurance Law of the Asso- 
ciation be authorized to give publicity 
to the adoption of this resolution. 

As to (1) of its recommendations, 
the Section appended a footnote 
which stated that “This recommend- 
ation is understood by the American 
Bar Association to mean merely that 
Congress is to be urged to enact leg- 
islation evidencing its affirmative in- 
tent not to preempt or enter the field 
of insurance regulation.” 

Harry Cole Bates, of New York, 
seconded the motion to adopt the 
resolution. 


Former President George Maurice 
Morris, of the District of Columbia, 
arose to make a point of order against 
the Section’s resolution. He prefaced 
his point of order by declaring that 


“No one who is accustomed to the 
ordinary American procedure in de- 
termining public policy could help 
but be shocked by the decision in the 
South-Eastern Underwriters case. By 
no enactment of the legislative repre- 
sentatives of the people and even, 
apparently, by no full majority of 
the Supreme Court, we suddenly 
found that decisions and public poli- 
cy which we all understood to be 
pretty clear, were removed from the 
category in which they had hereto- 
fore been placed. 

“It was a profoundly disrupting 
decision respecting not only the mat- 
ters of insurance but many other 
questions of public policy. The sense 
of shock continues.” 

Mr. Morris’ point of order was that 
the Section’s report did not comply 
with the House Rule, adopted on 
September 1] in a more definitive 
form, to require that when specific 
legislation is to be proposed or op- 
posed, or a specific amendment of a 
law or bill is sought, a copy of the 
bill or amendment must accompany 
the recommendation and be placed 
before the House. The rule in ques- 
tion, incorporated as an amendment 
to the By-Laws, was printed in the 
November JOURNAL at page 644. 


The Point of Order 

Is Partly Sustained 
Chairman Crump at first stated that 
he was “inclined to the opinion that 
the point of order is not well taken.” 
Mr. Morris appealed from the ruling 
of the Chair, and argued in support 
of his appeal. It was evident that 
near the end of a heavily calendared 
and hard-working session, an impor- 
tant issue as to House Rules and pro- 
cedures had arisen, which would con- 
siderably affect the future action of 
the House on many matters. 

After hearing Mr. Morris, Chair- 
man Crump sustained his point of 
order as to Items 2, 3 and 4 of the 
Section’s resolution above set out, 
thereby requiring that the debate 
proceed upon the resolution without 
those items. 

Harry Cole Bates, of New York, 
appealed from that ruling. He said 
that “while I do not cope with Mr. 
Morris as a parliamentarian or ex- 
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pert in the policy and practice of this 
House,” he urged that the House 
ought not to let so restrictive a view 
prevail. He thought that the resolu- 
tions stated the principle and scope 
of the desirable legislation with suffi- 
cient definiteness, and that the As- 
sociation is entitled to approve and 
urge clearly stated principles, with- 
out putting every detail in the form 
of an exact bill or precise amend- 
ment of existing law. To hold other- 
wise “would render this House impo- 
tent to act in a matter now pending 
before the Congress,” he said. “We 
go on record now, or not at all.” 

Willis Smith, of North Carolina, 
supported Mr. Bates’ appeal. He 
said that he thought Mr. Morris was 
in error, because the Rule relates ex- 
pressly, and only to the consideration 
of “specific” legislation, and does not 
bar the House from approving and 
urging “appropriate” legislation to 
effectuate clearly stated principles 
and objectives. Items 2, $8 and 4 of 
the Section’s resolutions seemed to 
him to do just that. No one could be 
in doubt as to what the resolutions 
propose, as to the elimination of the 
insurance business from the scope of 
the Sherman Anti-Trust Act and the 
other statutes specified. The House 
is entitled to favor and urge “appro- 
priate” legislation to that end, with- 
out itself drawing a bill or amend- 
ment or favoring one particular form 
of words, as against another, to ac- 
complish it. 

As Chairman Crump in effect had 
sustained Mr. Morris’ point of order, 
Mr. Morris withdrew his appeal. On 
submitting to the House the question 
whether the ruling of the Chair 
should be sustained as against Mr. 
Bates’ appeal, Chairman Crump 
ruled that the vote of the House 
sustained his interpretation. 


Resolution Adopted 
After the Eliminations 


Chairman Spain then made a state- 
ment in support of the Section’s rec- 
ommendations, and explained the 
effects pygoduced by the recent deci- 
sion of the Supreme Court. “This 
is the first time this Section has ever 
asked the House to put the Associa- 
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tion on record on such a matter of 
policy as to insurance law,” he said. 

In view of the Chair’s elimination 
of Items 2, 3 and 4 from the resolu- 
tion, Nathan P. Avery, of Massachu- 
setts, arose to ask Mr. Spain: “I think 
we are all very sympathetic with the 
contention your Committee makes, 
but why doesn’t your first resolution 
give you about everything that you 
want when you appear before the 
Committee of the Senate, where I 
think perhaps the next hearing will 
be?” 

Chairman Spain did not see it 
that way. “The answer to that,” he 
said, “is that the immediate chaos 
of the decision itself is that govern- 
mental agencies are now asserting 
the right to regulate insurance, and 
one of the agencies which mostly pal- 
pably has that right would be the 
Federal Trade Commission.” 

Nevertheless the eliminations 
stood, and the resolutions were then 
adopted by the House in that form. 
“I hope your Section will not be 
reticent in the future in bringing 
matters before us,” declared Chair- 
man Crump to Mr. Spain. 

Consideration of the recom- 
mendations of the Committee on 
Labor, Employment and Social Se- 
curity was laid over until the Thurs- 
day session. 


New Uniform Acts 
Are Approved 


President W. E. Stanley, of the Na- 
tional Conference of Commissioners 
on Uniform State Laws, filed the re- 
port of the work of that body, and 
moved the approval of two new Uni- 
form Acts which had been drafted 
and recommended by the Conference 
and examined and approved by the 
Board of Governors. Copies were on 
the desks.of members of the House. 

The motion that the Association 
approve the proposed Uniform Pow- 
ers of Foreign Representatives Act 
and the Uniform Act Relating to the 
Reverter of Realty was adopted. 

In the absence of Chairman John 
G. Buchanan, of Pittsburgh,gvho had 
been detained by a landslide while 
on his way to Chicago from Mexico 
City, the recommendations of the 
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Committee on Jurisprudence and 
Law Reform were submitted by 
Glenn E. Coulter, of Michigan, as 
follows: 


Resolution No. 1 

(1) Reso.tvep, That this Association 
recommend to the Advisory Commit- 
tees on Rules of Civil and Criminal 
Procedure of the Supreme Court of 
the United States a study of the Model 
Code of Evidence adopted and pro- 
mulgated by the American Law In- 
stitute, with a view to determining 
how far its provisions should be adopt- 
ed as rules of procedure for the dis- 
trict courts of the United States. 


- 


Resolution No. 2 


(2) Resotvep, That this Association 
approve in principle the Bill H. R. 
4290, relative to the appointment and 
compensation for counsel for impover- 
ished defendants in certain criminal 
cases in the United States district 
courts; and that the Secretary of the 
Association certify its approval of the 
bill in principle to the Chairman of 
the Committee on the Judiciary of the 
House of Representatives. 


These were adopted by the House 
without opposition. 


Resolution Against 
H. R. 1747 Is Adopted 


Next considered was the recom- 
mendation of the Section of Corpor- 
ation, Banking and Mercantile Law, 
offered by its chairman, W. Leslie 
Miller, of Michigan, as follows: 

REso.vep, That S. 215, passed by the 

Senate May 20, 1943, and H.R. 1747, 

an identical bill, presently before the 

Judiciary Committee of the House of 

Representatives, should not be adopt- 

ed by Congress. 

Henry I. Quinn, of the District of 
Columbia, chairman of the House 
Committee, stated its inquiry into 
the subject-matter and its recom- 
mendation in favor of the resolution. 
Chairman Miller of the Section sta- 
ted that an identic resolution was rec- 
ommended also by the Section of 
Real Property Law, as the bill covers 
both personal and real property. 

It was developed that Chairman 
Sumners of the Committee on the 
Judiciary, before which the bill is 
pending in the national House of 
Representatives, had asked for the 
views of the Association as to the 
bill, which had been passed by the 


Senate. Study of the bill by the Sec. 
tions resulted in the joint recom. 
mendation against it. The resoly- 
tion was adopted by the House, with. 
out opposition. 


Report by the 
Section of Legal Education 
Chairman Albert J. Harno, of the 
Section of Legal Education, gave its 
report and recommendations, on 
which Stuart B. Campbell, of Vir- 
ginia, as chairman of the House 
Committee, reported favorably. 

Dean Harno reported that Col- 
umbus University School of Law and 
Northeastern University School. of 
Law, previously approved provision- 
ally by the Bar Association, have 
been inspected and have been found 
to meet the requirements for full ap- 
proval. He moved the following, 
which was adopted: ‘ 

Reso_vep, That Columbus Univer. 
sity, School of Law, of Washington, 
D. C., and Northeastern University 
School of Law, of Boston, Massachus- 
etts, be approved as fully meeting the 
standards of legal education of the 
American Bar Association. 

The Section presented also the 
following statement and Resolution: 

“The American Bar Association 
has learned of relaxations in some 
states of the established standards of 
admission to the Bar for men in the 
Armed Forces, and it anticipates 
movements aimed at further relax- 
ations for returning veterans. 

“The American Bar Association is 
deeply conscious of the fact that the 
members of the legal profession, 
along with all members of the Am- 
erican public, owe a great debt of 
gratitude to the men and women in 
the Armed Forces. It is aware that 
some of these individuals intend to 
prepare themselves for the practice 
of law. As to those who expect to 
become lawyers, it recognizes its re 
sponsibility and the responsibility 
of all members of the legal profession 
to do everything within their power 
to assist them in securing a legal 
education. 

“The American Bar Association 
is firmly of the opinion, however, 
that it is a disservice to returning 
veterans to provide them with short 
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cuts for admission to the Bar, since 
such shortcuts would tend to make 
possible and encourage admission to 
the Bar without proper preparation. 
It is convinced also that this is a sub- 


ject in which the public is concerned 
and that the lowering of the stand- 
ards of admission to the Bar is 
against the public interest, which re- 
quires that only qualified persons be 
admitted to the Bar.” 


Admission Standards 
Should Be Kept Up 


RESOLVED, That the Ameican Bar 
Association is opposed to movements 
that would relax or tend to relax 
standards for admission to the Bar and 
that it reaffirms its endorsement of 
the established standards of the Assoc- 
iation which specify, among other 
things, that all applicants should have 
had at least two years of college work, 
or its equivalent, as a condition to 
admission to law study; that they have 
been graduated from an approved law 
school offering a three-year course of 
full-time study or a four-year course 
of part-time study; and that they pass 
a Bar examination. 


RESOLVED FurTHER, That the Amer- 
ican Bar Association urges the local 
and state bar and all 
agencies which have power to deter- 
mine admission requirements for the 
Bar, in those states that have not yet 
met the minimum requirements of 
this Association, that they establish 
these requirements in their respective 
states; and that these several agencies 
in all of the states resist every move- 
ment aimed to relax the standards of 
admission to the Bar. 


associations, 


The foregoing statement of policy 
and resolution were adopted by the 
House. 


Better Pre-Legal Training 

Is Advocated 

With verbal changes suggested by the 

House Committee and accepted by 

the Section, the House adopted also 
the following: 


Wuereas, Serious deficiencies in 
needed knowledge and training of 
many of the students entering law 
schools have impressed themselves on 
law school authorities; and 

Wuereas, Attention has been fo- 
cused on this matter by a comprehen- 
sive report on pre-legal education 
submitted to the Section of Legal Ed- 
ucation and Admissions to the Bar; 
and 


Wuereas, The Association of Amer- 


ican Colleges has heretofore requested 
the law schools to make recommen- 
dations to overcome this unsatisfac- 
tory condition. 

Be Ir REsoLvep, That the Council 
of the Section of Legal Education and 
Admissions to the Bar be, and it 
hereby is authorized, to appoint a 
committee to confer with represen- 
tatives of the Association of American 
Colleges for the purpose of discussing 
and recommending ways and means 
of improving the training and equip- 
ment of college students who are 
looking forward to the study of law. 


Education and Admissions 
in Post-War Period 


In presenting the Section’s Report, 
Dean Harno said, in part: 

“The Council of the Section has de- 
voted itself in this war period, with 
all the determination and energy it 
could bring to bear, to the task of re- 
sisting all movements aimed at relax- 
ations in standards of admission to 
the Bar. In legal education it has 
had to cope with a multitude of prob- 
lems raised by a nearly catastrophic 
fall in law school enrollments. I can- 
not describe this situation more 
graphically than by stating that be- 
tween 1939 and 1943 the decrease in 
these enrollments was 83 per cent. 

“I now report to you that we have 
held the line. All movements toward 
relaxations in admission standards 
have ceased at least for the time be- 
ing and there have been no deflec- 
tions in legal education. The law 
schools have walked near the brink 
of disaster but they have not faltered 
in complying with the spirit and the 
substance of the standards set by this 
Association. 

“We are now fast approaching 
the end of the period in the life of 
our Association, and our attention is 
already directed toward a new one 
about to begin. The problems of the 
war still absorb our interests, but 
more and more as each day passes 
our attention is turning to those of 
the post-war period. We must an- 
ticipate that we shall soon be con- 
fronted with the task of reorienting 
thousands of law students and law- 
yers now in the Armed Forces to the 
routine of legal thinking and_prac- 
tice. That must soon become a sub- 


House of Delegates 





ject of major concern, not only for 
the Section of Legal Education, but 
for the whole of our Association. The 
Council of the Section has been at 
work on this task for some time and 
has stimulated and assisted the or- 
ganized Bar in the various states in 
setting up refresher courses for law- 
yer-veterans and machinery geared 
to reorienting them and placing 
them in the practice of law as soon 
as possible on their return. 


No Relaxation 
in Standards of Admission 


“Still another problem is perhaps 
even more crucial. In the shifting 
scene before us, the Council of the 
Section anticipates that on the return 
of the veterans we shall again be con- 
fronted with movements directed to- 
ward relaxations in the standards of 
admission to the Bar, It is the judg- 
ment of the Council that these move- 
ments must be stopped with firm de- 
termination. 

For those who seek admission to 
the Bar, it is a commendable service 
for us to assist them in their educa- 
tion. But to provide them with short 
cuts to admission to the Bar is a dis- 
service to them, and not only to them 
but to the profession and the public. 
The Section and its Council are pre- 
pared to devote themselves to the un- 
dertaking of resisting all efforts 
aimed at relaxing admission stand- 
ards. Its efforts, however, will be 
fruitless unless we have your good 
will and your support. Your active 
participation is, indeed, essential, 
through your personal influence with 
the Bench and the Bar of your re- 
spective states. I beg that you now 
determine to give, and later when 
you reach your homes, that you will 
continue to give that support.” 

The Secretary announced that the 
balloting by members of the Assem- 
bly had elected as Assembly Dele- 
gates for a two-year term the follow- 
ing: 

Guy Richards Crump, 232 votes 
Willis Smith, 225 votes 

John Kirkland Clark, 205 votes 
Charles M. Hay, 204 votes 

The third session of the House 
was recessed at 5:30 o'clock. 
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Fourth Session 











At the opening of the final session, 
the Committee on Labor, Employ- 
ment and Social Security withdrew, 
to avoid: contest on a controversial 
point of order, its comprehensive 
statement of principles for legisla- 
tion against strikes interfering with 
war production. ‘After debate, the 
House urged changes in the draft of 
proposed Rule 71 (a) of the Federal 
Rules of Civil Procedure, to govern 
condemnation cases in the federal 
courts. The House concurred in the 
Assembly resolution favoring adher- 
ence to the principle that only a ma- 
jority of the whole Supreme Court 
should change established prece- 
dents on constitutional law. A res- 
olution favoring a constitutional 
amendment as to the method of rat- 
ifying treaties was made a special 
order of business for the mid-winter 
meeting of the House. 


The fourth and concluding ses- 
sion of the House at the. 67th Annual 
Meeting was convened at 2:05 o’clock 
Thursday afternoon. Although it 
had been expected that this would 
be a short session for the clearing up 
of minor items of unfinished busi- 
ness, a considerable calendar re- 
mained, despite the extra session held 
on Tuesday. Some members of the 
House had already left Chicago; oth- 
ers were under the necessity of leav- 
ing on afternoon trains. 

Repercussions of the ruling by 
the Chairman of the House at the 
preceding session were manifest in 
the discussions among the members 
as the House reconvened. Chairman 
Robert F. Maguire, of the Committee 
on Labor, Employment and Social 
Security, took the floor. That Com- 
mittee had compiled and offered a 
comprehensive and specific state- 
ment of the principles which it be- 
lieved should be embodied in any 
legislation to curb strikes and stop- 
pages of work interfering with the 
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production of critical supplies for the 
war. 

Chairman Maguire referred to 
the suggestion that a point of order 
would be raised against the Com- 
mittee’s recommendation, and sus- 
tained, on the ground that it had 
not been submitted in the form of a 
definitive bill ready for legislative 
enactment. “The members of the 
Committee thoroughly disagree with 
the point of order”, said he, “and 
wish they could be here to contest 
it.” 

As he and other members of the 
Committee could not remain to “dis- 
pute the interesting point”, and to 
“save the time of the House,” Chair- 
man Maguire withdrew his Com- 
mittee’s recommendations. 


Cooperation of 
Accountants and Lawyers 


For the Committee on Unauthor- 
ized Practice of the Law, Chairman 
David F. Maxwell, of Pennsylvania, 
reported that the National Confer- 
ence Group of Accountants and Law- 
yers, which was authorized by the 
House at its 1944 mid-winter meet- 
ing, had held its first business meet- 
ing-in Chicago during the present 
week. He read to the House the fol- 
lowing resolutions adopted by the 
Conference: 


WuHereas, lawyers and certified pub- 
lic accountants are trained profession- 
al men, licensed by the several states, 
and required to bring to their public 
service qualifications both as’to com- 
petency and character; and 


Wuereas, the American Bar Asso- 
ciation and the American Institute of 
Accountants have adopted codes of 
ethics to assure high standards of prac- 
tice in both professions. 


Be Ir Resotven, in the opinion of 
the National Conference of Lawyers 
and Certified Public Accountants, 


(1) That the public will be best 
served if income-tax returns are pre- 
pared either by certified public ac- 
countants or lawyers. 


(2) That it is in the public interest 
for lawyers to recommend the employ- 
ment of ‘certified public accountants, 
and for certified public accountants to 
recommend the employment of law- 
yers, in any matter where the services 
of either would be helpful to the 


client; and that neither should assume 
to perform the functions of the other; 


(3) That certified public account. 
ants should not prepare legal docu- 
ments, such as articles of incorpora- 
tion, corporate by-laws, contracts, 
deeds, trust agreements, wills, and sim. 
ilar documents, where in connection 
with such documents questions of ac- 
countancy are involved or may result, 
it is advisable that certified account- 
ants be consulted. 


Preparation of 
Income Tax Returns 


Chairman Maxwell called attention 
to his Committee’s recommendation 
to local and state committees, “to 
take vigorous and prompt measures 
to prevent pseudo-tax-experts and 
other unqualified persons from en- 
gaging in the business of preparing 
income tax returns.” 

“This recommendation is not 
pointed at certified public account- 
ants,” declared Mr. Maxwell. “On 
the contrary, your Committee recog- 
nizes certified public accountants as 
professional men qualified by edu- 
cation and training to prepare in- 
come tax returns. The report rather 
is directed against the thousands of 
unqualified persons who have been 
engaged in this practice for their per- 
sonal profit as a business, without 
any educational background or ex- 
perience, and whose activities are un- 
questionably against the public in- 
terest.” 

The report was received and 
filed. 


Recommendations of 
Section of Municipal Law 


For the House Committee on the 
subject, Chairman William 0. 
Wilson, of Wyoming, reported favor- 
ably on two resolutions recommend- 
ed by the Section of Municipal Law. 
Dean John D. McCall, as Acting 
Chairman of the Section, offered its 
first resolution as to the so-called 
Boren bill in the Congress. This was 
adopted, as follows: 

Wuenreas, It has always been a well- 
established principle of American con- 
stitutional law that the public finan- 
ces and the financing of the states and 
their political subdivisions and instru- 
mentalities are matters of purely state 
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policy and should not be subjected to 


restrictions or regulation by any 
agency of the federal government; 

Wuereas, The Congress of the 
United States has steadfastly recog- 
nized this fundamental principle by 
refusing to confer on a federal agency 
power to control such financing; 

WHEREAS, Experience has, none- 
theless, made it apparent that the Se- 
curities Exchange Act of 1934 in its 
present form, more particularly the 
power of definition in paragraph 1, 
subsection (c), Section 15, is subject to 
interpretations by which state and 
municipal securities may be subjected 
to discriminatory treatment, to regu- 
lations that would hamper and re- 
strict their markets, and to federal 
control through Commission regula- 
tions; and 

Wuereas, A bill that has been in- 
troduced in Congress (H.R. 1502) 
would eliminate ambiguities in the 
Securities Exchange Act of 1934, (a) 
by making certain sections expressly 
applicable to “exempted securities”, 
(b) by providing, such as is provided 
in the Securities Act of 1933, that no 
provision of the Act is applicable to 
“exempted securities” unless, by the 
terms of such provision, it is expressly 
stated to be applicable to them, and 
(c) by eliminating the power of def- 
inition of Section 15 (c) (1); 

Now, THEREFORE, Be IT RESOLVED, 
That the amendments of the Securities 
Exchange Act of 1934 proposed in 
H. R. 1502 are hereby approved and 
strongly recommended to the Con- 
gress of the United States; and 
Be It FurTHER RESOLVED, That a copy 
of this resolution be sent to the Chair- 
man and each member of the Inter- 
state and Foreign Commerce Commit- 
tee of the House of Representatives. 


The other recommendation of 
the Section amendatory 
legislation to clarify the Municipal 
Compositions Act as to the indebted- 
ness and insolvency of municipal 
corporations. This was adopted, as 
follows: 


was for 


RESOLveD, That the House of Dele- 
gates of the American Bar Associ- 
ation approves the continuance in 
effect of the Federal Municipal Com- 
positions Act, with amendments sub- 
stantially as indicated in the attached 
draft of the Act, and that the Munici- 
pal Law Section be authorized and 
directed to communicate this approv- 
al to the appropriate Committees of 
the Congress. 


During the last hour of the clos- 


ing session, debate arose as to the 
recommendation of the Section of 
Real Property, Probate and Trust 
Law, of which Robert F. Bingham 
of Cleveland, Ohio, was the chair- 
man. For the House Committee, 
Chairman Harry Cole Bates reported 
the Section resolution favorably. As 


the chairman of the Section was not: 


present at the time, William H. 
Dillon, of Illinois, submitted its re- 


port. 

The Section’s resolution related 
to Proposed Rule 71 (a) of the Fed- 
eral Rules of Civil Procedure, as to 
practice and procedure in eminent 
domain cases in the federal courts. 
The Real Estate Division of the Sec- 
tion, and later the Section itself, 
unanimously adopted the resolution, 
which in its final form read as fol- 
lows: 

Reso.tvep, That the American Bar 
Association recommends to the Ad- 
visory Committee on Federal Rules 
of Civil Procedure that proposed Rule 
71(a) relating to procedure in the 
federal courts in eminent domain 
cases be changed to embody the fol- 
lowing principles: 

1. The proposed Rule should ex- 
pressly embody the principle that 
owners of record and those parties 
shown of record to have an interest in 
the property by lien or otherwise 
should be made defendants to the pro- 
ceedings by name and should provide 
for service upon the defendants as in 
other cases. 

2. The proposed Rule should em- 
body the principle that diligent search 
be made to ascertain the residence of 
parties made defendant before publi- 
cation is permitted. 

3. The proposed Rule should not 
provide that, in lieu of summons, 
the attorney for the condemnor may 
give notice to the defendants of the 
pendency of the proceeding by mail- 
ing notice to them. 

4. The proposed Rule should em- 
body the principle that any party 
may be heard on the question of just 
compensation until final determin- 
ation of just compensation. 

FurtHer Resotvep, That before 
adoption by the Supreme Court of 
the United States of any redraft of 
the proposed Rule, time and oppor- 
tunity should be afforded to the Bar 
to consider and make recommend- 
ations concerning any such redraft. 


Adoption of the resolution was 


House of Delegates 





. 
moved by John Kirkland Clark and 
seconded by Harry Cole Bates. 


Present Draft of Rule 7 1(a) 

Is Criticized 

“This resolution is directed to the 
draft which has come out from the 
Advisory Committee”, said William 
Clarke Mason, of Pennsylvania. “It 
is their first draft. It is a very bad 
draft. The only thing I want to say 
is: I don’t want the passage of this 
resolution to carry the implication 
that we think that the rest of it is 
good. It is so bad that I am quite 
sure it is going to be completely re- 
drafted, and I had the assurance of 
some members of the Committee to 
that effect. But in voting for this res- 
olution, I reserve the right to here- 
after make other comments, even 
though it may not be in this House.” 

Chairman Crump then called on 
Major Edgar B. Tolman, of Illinois, 
a member of the Advisory Commit- 
tee, to make “a statement of the way 
in which this matter comes before 
you.” 

“The Supreme Court’s Advisory 
Committee on Federal Rules of Civil 
Procedure”, said Major Tolman, 
“have been instructed by the Su- 
preme Court to examine every case 
in the Federal Reports which indi- 
cates a fault or a difficulty in the ad- 
ministration of the Rules. The staff 
of that Committee has made that 
search, and they have presented to 
you several amendments. 

“They have also been instructed 
to present a rule on condemnation. 
The rule on condemnation that has 
been presented evidently needs 
amendment. The Committee is de- 
sirous of amending it. 

“We have been instructed to call 
for amendments to all of these Rules, 
and we certainly want amendments 
to the condemnation rule. There is, 
however, one matter of some confu- 
sion. 

“There has been proposed legis- 
lation for the purpose of expediting 
the distribution of moneys deposited 
in court on a condemnation case, 
where notice of election to take it 
has been filed, and the government 
has taken possession of the land on 
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House of Delegates 





‘the deposit of an estimated value. 
None of that is in these Rules. None 
of that is within the province of the 
Rules. It is a method arranged by 
statute. The province of the Rules is 
merely to expedite the proceedings. 

“One word about expedition in 
this case: Expedition is not in favor 
of government; it is in favor of the 
property owner. The government can 
always get possession by merely filing 
an election to take and depositing its 
estimate in the court. The property 
owner can’t get that money until the 
proceeding is through. Therefore, 
anything that speeds up the proce- 
dure in condemnation is primarily 
for the _interest of the property 
owners. Certainly, the Advisory Com- 
mittee appointed by the Supreme 
Court to take care of this subject has 
no desire for any rule that is not ab- 
solutely fair to the property holder 
and the lien holder. 

“I can assure you that the amend- 
ments that are proposed will be con- 
sidered. Several have been proposed; 
the Chicago Bar Association has pro- 
posed the draft of an amendment 
providing for diligent search for the 
names of the owners. That is what 
the chairman wants, what you want; 
that is what the Advisory Committee 
wants. In every respect, this resolu- 
tion is entirely satisfactory to us. 

“I have just one more thing to say. 
It may be considered partly aside, but 
I think you will be glad to know that 
the Advisory Committee will not re- 
port on these Rules or submit them 
to the court, as formerly expected, on 
or about the thirtieth of September. 
I have a letter from the chairman say- 
ing that we must extend the time in 
which amendments can be suggested, 
because each one of the seven federal 
circuits is working on specific amend- 
ments and specific reports; and they 
require and ask for another thirty 
days to complete their reports and 
recommendations. Many state bar 
associations are at work on specific 
amendments, and they have asked for 
an extension of time. I am sure I can 
assure you that that time will be ex- 
tended even beyond the estimate that 
I have suggested of the last day of 
October.” 
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Former President Charles A. 
Beardsley, of California, asked Major 
Tolman, “Is there anything in your 
Rules or in the procedure that would 
make it clear as to whether this pro- 
posed Rule, if adopted, would apply 
to the tens of thousands of pending 
proceedings that we are trying to dis- 
pose of in the federal courts at the 
present time? Is it the purpose to 
have a saving clause to protect us so 
that we will not be put in a more im- 
penetrable maze than we are in at the 
present time in regard to procedure?” 

Major Tolman replied that: “I 
have no doubt that the provisions 
that are already in the old Rules— 
that the Rules shall apply to all pend- 
ing cases—will be made applicable 
here. I rather think they are made 
applicable by that provision.” 

Mr. Beardsley asked a further 
question: “Has the Committee given 
consideration to the question as to 
why in the various states we should 
have one procedure in the federal 
courts for condemnation when the 
United States is the plaintiff, and an- 
other procedure for condemnation in 
the same courts when the state or an 
instrumentality of the state is the 
plaintiff?” 

Major Tolman answered, “We 
have given very serious consideration 
to it, and our negotiations are far 
enough along with the District of 
Columbia and the Tennessee Valley 
Authority so that I think we will 
have some hope that the Rule will be 
uniform in all the federal courts. But 
we have not yet reached that point.” 

The Section’s resolution was then 
adopted. by the House, without oppo- 
sition. 


The House Adopts 
Assembly Resolutions 


A resolution from the Section of In- 
ternational Law, favoring some 
further organization of the units of 
the Bar in all countries, had not been 
submitted to the House Committee, 
and was laid on the table, on the mo- 
tion of Nathan P. Avery, of Massa- 
chusetts. 

The Secretary reported to the 
House the action of the Assembly on 
its Resolution No. 2, by James W. 


Ryan, of New York. The full text of 
this resolution was printed at page 
641 of the November Journat. 

After William Clarke Mason, 
chairman of the Assembly’s Commit. 
tee on Resolutions, had explained 
the reasons for that Committee’s ree. 
ommendation which had been over. 
ruled by the Assembly, the House 
concurred in the Assembly action by 
adopting the resolution. 


Another Important 

Issue Arises 

William W. Evans, of New Jersey, as 

chairman of the House Committee 

on Draft, reported favorably in the 

following form the resolution offered 

by James R. Morford, of Delaware, 

as to the treaty-making powers of the 
President and the Senate: 

Resotvep, That the American Bar 
Association hereby endorses and ap 
proves an amendment to Article Il of 
the Constitution of the United States 
dealing with the Executive power by 
striking out the first clause of Section 
2, paragraph 2 thereof, reading: 

“2. He shall have power by and 
with the advice and consent of the 
Senate to make treaties, provided two- 
thirds of the Senators present concur.” 
and by substituting in lieu thereof the 
following: 

“2. He shall have power to make 
treaties provided a majority of the 
members-elect of both the Senate and 
House of Representatives concur 
therein.” and 

Be Ir FurTHER RESOLVED, That the 
American Bar Association here recom- 
mends to the Congress that it forth 
with propose the foregoing amend- 
ment to the several states in pursuance 
of the provision of Article V of the 
Constitution. 

FurRTHER RESOLVED, That the Secre- 
tary of the Association forthwith trans- 
mit these resolutions to both Houses 
of Congress, to the President, and to 
the Secretary of State. 

Mr. Morford explained briefly 
his reasons for offering the resolution, 
along lines which he amplified in his 
article at page 605 of the November 
Journa, where the opposing views 
on the question were presented. He 
urged that the present constitutional 
provision for Senate ratification isa 
“road-block” against international 
organization for peace and law. 

State Delegate Frank W. Grinnell, 
of Massachusetts, arose to say that, 
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“We have hardly a bare majority of 
the House here now. I am not pre- 
pared to vote intelligently on a pro- 
posal on behalf of this Association to 


amend the Constitution of the 
United States. I move this matter be 
set over to the mid-winter meeting.” 


The motion was seconded. Mr. 
Morford did not oppose it, but urged 
active study and consideration of the 
subject meanwhile, and full debate at 
the mid-winter meeting. The motion 
to defer was adopted. 


Board of 
Elections Reports 


William P. McCracken, Jr., of the 
District of Columbia, was heartily 
applauded, as a former Secretary of 
the Association, when he came for- 
ward to render the report of an in- 
conspicuous but important agency of 
the Association, its Board of Elec- 
T. Fairchild, chair- 


man of that Board from its founding 
in 1936, was detained by his duties 
as a member of the Supreme Court 
of Wisconsin. Laurent K. Varnum, of 
Michigan, is the third member. 

‘Mr. McCracken reported that the 
Board of Elections conducted during 
the Association year 1943-44 the elec- 
tion of State Delegates in twenty-one 
jurisdictions. In seventeen jurisdic- 
tions Delegates were elected for the 
regular three-year term; in the four 
others they were elected to fill vacan- 
cies; two jurisdictions elected Dele- 
gates for the regular three-year term, 
and also to fill vacancies expiring 
with the adjournment of the current 
meeting. Only one jurisdiction nomi- 
nated two candidates by petition; 
and one jurisdiction had filed no 
petition, but wrote in candidates’ 
names on blank ballots. Ballots were 
mailed to 11,829 members of the As- 
sociation in good standing, of which 
5,059 were returned. 





Charles W. Racine 





Joseph F, Berry, of Connecticut, 
offered the following resolution, 
which was adopted: 

ReEso.vep, That the Rules and Cal- 
endar Committee be requested to 
study and report an amendment to 
Article V of the By-Laws of the Asso- 
ciation with respect to the method of 
introducing resolutions and the con- 
tent thereof. 


The Secretary then reported the 
list of those nominated by the State 
Delegates on February 29, with no 
opposing candidates nominated by 
petition. As was more fully reported 
in the October JouRNAL at page 579, 
these officers were duly elected by the 
House, on a motion by Ex-Governor 
Slaton, of Georgia, that the Secretary 
cast the unanimous ballot of the 
House. : 

The fourth and concluding session 
of the House thereupon voted to ad- 
journ, at 3:10 o'clock, Thursda 
afternoon. 


Charles W. Racine 


Charles W. Racine, of Toledo, Ohio, 
member of the Board of Governors 
for the Sixth Circuit and Chairman 
of the Association’s Budget Commit- 
tee for 1944-45, died on November 
20, after a few days’ illness. His age 
was forty-six. 

He was born in Piqua, Ohio, was 
graduated from Ohio State Univer- 
sity in 1920, was admitted to the 
practice of law in 1922, and became 
a member of the American Bar As- 
sociation in 1929. He served for a 
time as Dean of Law at Toledo Uni- 
versity, and later was Chairman of 
the Association’s Section on Legal 
Education and Admissions to the 
Bar. He had been president of the 


1897-1944 


Ohio Bar Association, and was State 
Delegate from Ohio before his elec- 
tion to the Board of Governors. 
Although active and successful in 
his professional work, Mr. Racine 
made the time for many activities of 
a public character, to which he de- 
voted himself with the utmost energy 
and capacity for organization. He 
was a leader in political affairs in 
Ohio, and enjoyed the close friend- 
ship of Governor John W. Bricker. 
Along with his devotion to the work 
of the American Bar Association, he 
gave himself also to the interests of 
Ohio State University, the Red Cross, 
the Community Chest, the American 
Legion, and other civic concerns. 


Lately he had served as a member of 
the War Labor Board's special panel 
which heard the labor dispute be- 
tween unions at the works of the 
Electric Auto-Lite Company. His 
wife and one son survive him. 

Mr. Racine was a shining exemp- 
lar of the lawyer as a good citizen. To 
every task he undertook and every 
cause he championed, he brought 
diligence, enthusiasm, a facility for 
achieving results, and a recklessness 
as to his health and strength. Among 
the lawyers of the country he won 
and held a host of friends. His going 
is a great loss to the work of the As- 
sociation, in which he was plainly 
destined for still higher honors. 
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To the Editors: 











Letters To the Editors 








The publication in your October 
issue of the names of the Committee 
on Award in the 1944 Ross Essay 
Contest compels me to say that, as 
a member of the Committee, I dis- 
sented from the award in toto. I am 
quite unwilling that there should 
be conveyed to the members of the 
Association any implication either 
that I favored the winning essay’s 
proposal of a superstate, which is 
rejected by all responsible statesmen, 
or that I considered the proposal 
to have been persuasively set forth 
and advocated, or that I believed 
that its exposition would promote 
the purposes for which the contest 
was inaugurated. 
Rosert B. TUNSTALL 

Richmond, Va. 


To the Editors: 


Recently, on being solicited, I sub- 
scribed for the magazine, Hygeia, 
which, as you know, is published 
under the auspices of the American 
Medical Association. I had, of 
course, seen this magazine many 
times in the waiting rooms of physi- 
cians and elsewhere. But this time 
the receipt of the literature urging 
my subscription and the later read- 
ing of the magazine as a subscriber 
led ‘me to think of the value of a 
similar journal in the field of law. 
It is in that regard I am writing 
you. My initial thought in this 
matter is that it would be a most 
significant venture for the American 
Bar Association to sponsor the publi- 
cation of a popular journal which 
would do in the field of law what 
Hygeia is doing in the field of 
medicine. As a teacher of law, I 
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place the educational value first. I 
would accordingly include articles on 
government, simple expositions of 
the Bill of Rights, etc., as well as 
practical every-day legal problems 
that the ordinary citizen encoun- 
ters. I suppose that to some mem- 
bers of the Bar, perhaps to many, 
the question will arise as to the in- 
fluence of such a journal, assuming 
it would have a very wide circula- 
tion, on the practice of law. I do not 
believe anyone can presently speak 
with confidence in this regard; but 
it is my opinion that there would 
be an increased respect for the prac- 
tice of the law and probably, also, 
increased consultation of lawyers. 

It would be essential to avoid 
technicality and to procure interest- 
ing, readable, simple articles. It 
would, I suppose, be necessary to pay 
contributors; and in this connection 
I should imagine that the interest of 
law students might be secured. The 
important matter of reaching sections 
of the community which never con- 
sult lawyers is involved as are the in- 
terests of those members of the Bar, 
who, under normal conditions, do 
not enjoy substantial financial suc- 
cess. 

Perhaps I need not add that I am 
impelled to bring this matter to the 
general attention of the Bar by the 
opinion that, if the enterprise were 
carried on. with high competence, 
there would be much benefit to the 
community and the profession. 

Jerome HALL 


Indiana University 
School of Law 


To the Editors: 
I have just been reading your article 


setting forth the Resolution on the 
subject of postwar peace organiza- 
tion, which, of course, is neccessarily 
of a general character, and I am 
writing to suggest that when the 
Committee gets down to the con. 
sideration of details, it will not fail 
to provide that any proposed or- 
ganization shall not have jurisdiction 
of local matters, either basically or 
by consent. 

In referring to local matters, ] 
have in mind such things as immi- 
gration, the distribution of suffrage 
rights, matters of deportation, and 
the like. I hope this will be done, 
because, notwithstanding our own 
constitutional limitations, we observe 
a constant encroachment upon the 








rights reserved to the states. To be 
sure, many of these encroachments 
are not direct, but the practical ef- 
fect is encroachment, nevertheless, 
and I do not want to see any League 
that is not specifically restricted in 
this respect beyond even cavil. I 
say “specifically” because experience 
has surely taught, that where there 
is anything left open to construction, 
sooner or later construction will ex- 
tend the powers long beyond the 
original design. We must ever re- 
member with Pope that though 


Your Plea is good, but still 
I say, beware! 

Laws are explained by men— 
so have a care. 


This admonition is one that, in 
view of many decisions and acts of 
government, Congress could well 
bear in mind. Anyhow, I commend 
it to the Committee’s thoughtful 
consideration. 

GEO. WASHINGTON WILLIAMS 
Baltimore, Md. 


To the Editors: 

Federal encroachments upon state 
authority and individual freedom 
have been to a great extent fostered 
and upheld by court action in indulg 
ing in presumptions in favor of the 
constitutionality of statutes. It seems 
to me that the time has come where 
it is imperative that some presump 
tions be applied in favor of the 
Constitution itself. 

Joun D. MILLER 





New Orleans 
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LAWYER AND WAR AGENCIES 
Continued from page 677 
powers can be weighed in the light of 
conditions as they then exist. Even 
then men of good will may differ. In 
such event the members of the Bar 
can arm themselves with the argu- 
ments pro and con and, depending 
upon the make-up and inclinations 
of the individual, either discuss them 
objectively or advocate the side of the 
question they believe to be correct. 
The sum total of all such discussions, 
both objective and partisan, will 
necessarily the tendency of 
educating the people on the principle 
at stake. And if the Bar can make 
areal contribution toward the bring- 
ing into being of an enlightened 
public opinion on questions of this 
kind, it will have fulfilled one of its 

highest obligations. 
The ramifications of this subject 


have 


are so great that it would be beyond 
the scope of this paper, to say noth- 
ing of the writer’s capacity, to ex- 
plore them further. The basic 
arguments for the liberty of the in- 
dividual, however, are simple; they 


can be understood by anyone. They 
are founded on the fundamentai con- 
cepts of human relations. For ex- 
ample, there are certain laws of life 
that are axiomatic. Prominent among 
these is Darwin’s law of the survival 
of the fittest. No government can 
change this law; it obtains in both 
democratic and totalitarian states. 
Therefore, even if we should have 
totalitarian government thrust upon 
us, or, more accurately, if we should 
impose it upon ourselves, we may be 
quite sure that the struggle for 
power, position and preferred status 
will continue. The only difference 
will be that the struggle will be an 
unequal one in that the bureaucrats, 
who make the rules, will have an ad- 
vantage over the common citizen. 
If anyone doubts this, let him look 
at what has happened and is happen- 
ing to the individual in the total- 
itarian states. 

Will the well informed citizen be 
willing to trade his individual liberty 
even at the risk of some economic 
hardship for such an _ existence? 
There can only be one answer. 


Lawyers and War Agencies 





THE END OF THE YEAR 

Continued from page 693 
ing principles, to find out and to try 
out methods of making them work 
under changed conditions; when the 
leaders and members of such an or- 
ganization accept boldly the responsi- 
bilities of leadership and constitute 
themselves as rallying-points for an 
informed and aroused public opini- 
on, and encourage others to do the 
same, such an institution can gain 
quite a lot of ground, in war or in 
peace. That is the story of 1944, as 
of other years. 

In extending to all its readers, 
and ecpecially to all men and women 
in uniform, the best of wishes for 
Christmas and the New Year, the 
JournaL knows that this holiday 
season will not bring gayety and fes- 
tivity into all homes; but the events 
of 1944 may bring some cheer and 
reassurance of the return of those 
now so far away. 
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A nnouncement 


The Committee on American Citizenship announces 
that it will conduct a prize contest for the best State- 
ment of Principles, or Creed, on the following sub- 


1. The Responsibility of the Citizen as a Voter. 


There will be three prizes, the first $500.00; the 
second $250.00; and the third $100.00. 


The contest is open to all members of the Ameri- 
can Bar Association with the exception of its officers 
and the members of the Committee on American 


ciation. 


2. The Responsibility of the Citizen as a Juror. 


Any contestant may write on either one or both 


topics. His entry on each subject shall be limited to 
250 words, typewritten on one sheet of paper. 


The Statement of Principles, or Creed, here called 
for must be prepared for this contest and not previ- 
ously published. All right, title and interest in those 
submitted shall belong to the American Bar Asso- 


The decision as to prize winners will be made by 
the members of the Committee on American Citizen- 
ship, and in case of disagreement the decision of the 
Chairman of the Committee shall be final. The prizes 
will be awarded to the three best papers submitted, 
without regard to the subject chosen. 


All papers must be submitted on or before May 
15, 1945, and should be addressed as follows: 


Committee on American Citizenship, 


American Bar Association 


1140 North Dearborn Street, 
Chicago 10, Illinois 
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Notice by the Board of Elections 


The following jurisdictions will 
elect a State Delegate for a three-year 
term in 1945: 
ARIZONA 
CONNECTICUT 
DIsTRICT OF 
CoLuMBIA 
ILLINOIS 
Iowa 
MAINE 
MICHIGAN 
MISSISSIPPI 
MONTANA 


The states of Indiana and Nevada 
will each elect a State Delegate to 
fill vacancies expiring at the adjourn- 
ment of the 1946 Annual Meeting. 

Nominating petitions for all 
State Delegates to be elected in 1945 
must be filed with the Board of 
Elections not later than April 13, 
1945. Forms for nominating peti- 
tions for the three-year term, and 
separate forms for nominating peti- 
tions to fill vacancies may be ob- 
tained from the Headquarters of 
the American Bar Association, 1140 
North Dearborn Street, Chicago. In 
order to be timely, nominating peti- 
tions must actually be received at 
the Headquarters of the Association 
before the close of business at 5:00 
P.M. on April 13, 1945. 

Attention is called to Section 5, 
Article V, of the Constitution, which 
provides: 

Not less than one hundred and 
fifty days before the opening of the 
annual meeting in each year, twenty- 
five or more members of the Associa- 
tion in good standing and accredited 
to a State (or the territorial group) 
from which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as 
hereinafter provided, a signed peti- 
tion (which. may be in parts), nomi- 
nating a candidate for the office of 
State Delegate for and from such 
State (or the territorial group.) 

Unless the person signing the peti- 
tion is actually a member of the 


NEBRASKA 

NEw JERSEY 
OKLAHOMA 
PuErTo Rico 
SouTH CAROLINA 
SoutTH DAKOTA 
TEXAS 
WASHINGTON 
WYOMING 
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American Bar Association in good 
standing, his signature will not be 
counted. A member who is in de- 
fault in the payment of dues for six 
months is not a member in good 
standing. Each nominating petition 
must be accompanied by a type- 
written list of the names and ad- 
dresses of the signers as they appear 
upon the petition. 
Nominating petitions 
published in the next succeeding 
issue of the American Bar Associa- 
tion JOURNAL which goes to press 
after the receipt of the petition. Ad- 
ditional signatures received after a 
petition has been published will not 


will be 


be printed in the JouRNAL. Special 
notice is hereby given that no more 
than fifty names of signers to any 
petition will be published. 

Ballots will be mailed to the 
members in good standing accredited 
to the states in which elections are 
to be held within thirty days after 
the time for filing nominating peti- 
tions expires. State Delegates elected 
to fill vacancies take office immediate- 
ly upon the certification of their elec- 
tion. 

BOARD OF ELECTIONS 

Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Laurent K. Varnum 











ince Your ORDER NOW for: | 
Montgomery’s 
FEDERAL TAXES ON 
EstaTES, TRUSTS 
AND GIFTS 1944-45 








hee any work thet relates to estates, the 
it will provide himself 
with the protective, tax-planning guidance 
of Montgomery’ s 1944-45 book. It is the complete, 
t of taxes in this field; 
based on experience of lawyers and professional 
accountants who in yeors of practice have handled 
estate tax problems for thousands of clients. 





it brings you completely up to date on the applica- 
tion of federal estate tax, gift tax, and those features 
of income fax peculiar to estates and trusts. It tells 
you what may or may not be done, under the law in 
effect, to ease taxes; what can be accomplished by 
intelligent estate planning; how te handle specific 
estate transactions with toxes In mind. 


On any ‘legal or accounting question, the effects of 
federal income tax, gift and estate tax are 
coordinated for you. You get a composite picture of 


— gee 
aa) ince your onveR NOW for ” 
| Piact your onpes 


Montgomery’s 
FEDERAL TAXES ON 
CORPORATIONS 1944-45 


— 23d Year of Publication — 











N one place for quick reference, this 

1944-45 manual offers a systematic, 

beginning-to-end treatment of the 

structure and operation of corporation 

tox. It brings you up to date on de- 

tolls of the application of the low in 

effect, as you want this in your practice. 

Nothing else like it to fortify your- 

self against difficult questions you 

will have to answer. Its clear think- 

ing and many-sided analysis help you 

conduct di make rec ond lay 

tex plans with the greatest economy of time and effort. 
it helps you determine a company's tax positi 

and strategy, view alternative courses and conse- 
quences, dguble-check your conclusions against ex- 

perience of a nationally known authority, with staff of 

associates exceptionally well qualified in tax practice. 

Packed with vital facts, down-to-earth advice, and 














your estate tax problem—its questions of viewpoint 
and their 





ible interpretations to give you leads on spec 





P in the 
light of developments resulting from the law and from 
the rulings and decist Incident to tax administ 
tion and court review. 





Ready in December 


HIS Is the guide which estate attorneys, tax ac- 
countents, ond trust officers rely on. All year 
through, you will be using Montgomery's Federal 
Taxes on Estates, Trusts ond Gifts 1944-45—for 
of tax determination; 





bi principles to guide you culled from 
thousands of corporction tax cases, rulings, and de- 
cisions; the overall picture to enable you to see 
corporate tax problems from every angle and arrive 
at the best treatment for particular situations. 


Ready in December 


ONTGOMERY'S Federal Taxes on Corporanons 

1944-45 tops off your practical experience in 

tax work, your technical training, your sources of tax 

information. If you have never used the manual, make 

sure you get it this year—you'll be as onthuslantic = 
the th 





Sy Gant i atin So tat eae come 
for its Re Saeetl oo eeuser draftenenstip of C7 BO 
witls, Indentures, ond other instruments 


Order your copy now—write to: 





ds of other lawyers who have found 
"$1 5 


successive issues the ecsy, yang hee ag to 
keep posted on corporation tax.Twe V. 
Order your copy sg ile to: 


THE RONALD PRESS COMPANY 


15 East 26th Street 


New York 10, N.Y. 
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American Bar Association 
Announces Radio Program 


The American Bar Association has 
gone on the air for the first time 
with a radio program entitled “Let's 
Face the Issue”. The initial broad- 
cast was heard on Sunday, Novem- 
ber 26, from 5:00 to 5:30 P. M., 
E. W. T.., 
coast network on 211 stations. The 
program is for the purpose of stimu- 
lating thought and action on current 
problems, generally of a non-legal 
character. 

Each week two outstanding au- 
thorities on particular questions will 
exchange views and will be cross- 
examined by two members of the 
Bar and of the Association. 

Moderator for the new series is 
Leland Rex Robinson, well-known 
economist, and business 
consultant, and former president of 
Town Hall, the organization which 
originated America’s Town Meeting 
of the Air. The director is Sherman 
Dryer, of the Mutual Broadcasting 
Company, who for a number of years 
was director of the University of Chi- 
cago Round Table. 


over the Mutual coast-to- 


educator 


Baseball 
and the Law 


The sudden death of Kenesaw Moun- 
tain Landis, high commissioner of 
baseball, has occasioned universal 
expressions of appreciation from 
sports writers, club owners and play- 
ers of what Judge Landis, has done 
for our national game. It is agreed 
without a dissenting voice that in a 
field fertile for controversies, the 
commissioner has based his decisions 
on justice, has formulated them with 
practical wisdom and enforced them 
with unflinching courage. 

To men of our profession the 
sudden passing of Judge -Landis 
brings reflections on the extension of 
justice into a new field. He had 
won his spurs in the trial of fighting 
cases before court and jury. When 
appointed to the federal bench his 
chief interest was justice as he saw 
it. A precedent which seemed to lead 
towards an unjust result was of little 
weight. 











Current Events 








When professional baseball fell 
into evil ways, when “White Sox” 
became “Black Sox” and distrust 
threatened the life of the sport which 
had grown to the dimensions of “big 
business”, the owners of that business 
turned to Judge Landis and vested 
him with unlimited power to clean 
up the field, He accomplished that 
result by subjecting our national 
game to the rule of justice and the 
law of fair play. In that field the 
rights of owner, player, and “fans” 
were wisely balanced and his deci- 
sion fearlessly enforced. 

So it was that law came to base- 
ball. 


The Resignation 
of the Secretary of State 


The Honorable Cordell Hull, who 
for twelve years has occupied the 
position of Secretary of State, has 
tendered his resignation to the 
President because of failing health. 
The resignation was accepted with 
expressions of appreciation and com- 
mendation by the President. 

Secretary Hull has from the very 
beginning of his occupancy of his 
high and important office been de- 
voted to the establishment and main- 
tenance of international relation- 
ships in such a manner as to pro- 
mote peace. Even before he became 
Secretary of State his voice and vote 
in. the Senate indicated his full ap- 
preciation of the views to which he 
gave such devoted service later on in 
his career. 

It is notable that in the last presi- 
dential campaign Governor Dewey 
constantly voiced his approval of 
Secretary Hull’s efforts and services. 


The arrangements which have 





been made to secure the aid and co- 
operation of Secretary Hull in an 
advisory capacity so that his coun- 
sel and cooperation may be given to 
his successor, Edward R. Stettinius, 
Jr., and to the Department of State, 
is a cause for sincere congratulation. 


Commencement at the Judge 
Advocate General's School 


The Judge Advocate General's 
Department now constitutes the 
largest law firm in the world, de- 
clared Major General Myron C. 
Cramer, the Judge Advocate General 
of the Army, in a commencement 
message Friday, November 10, to 
102 officers of graduating classes at 
the Judge Advocate General's School 
at the University of Michigan, Ann 
Arbor, Michigan. 

Thirty-two states, Puerto Rico 
and the District of Columbia were 
represented in the membership of the 
classes graduated. Since the estab- 
lishment of the JAG schools, 1501 
officers have completed the courses 
and have been assigned to the vari- 
ous activities of the Judge Advocate 
General’s Department throughout 
the United States and in the overseas 
theaters of operation. 

The courses given at the school 
are for the purpose of training offi- 
cers in the subjects of military jus- 
tice, the rules of land warfare, mili- 
tary government, claims against the 
War Department, government con- 
tracts, military affairs, etc. 

Officer candidates must be twenty- 
eight years of age and must first 
have completed basic military train- 
ing before being accepted for the 
school. Those who have had at least 
four years of active law practice are 


given preference. 
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Current Events 





Missouri Bar Integrates 
The Missouri Bar has integrated by 
Supreme Court Rule 40 and becomes 
the twentieth integrated state bar in 
the country. 

At the last annual meeting of the 
Missouri Bar Association held at St. 
Louis on September 30, the newly 
elected Board of Governors of the 
Missouri Bar elected the following 
officers: Charles L. Carr, Kansas 
City, president; Walter R. Mayne, 
St. Louis, vice president; James A. 
Potter, Jefferson City, secretary; Mar- 
ion Spicer, Jefferson City, treasurer. 
Rule 40 provides for an executive 
committee consisting of the presi- 
dent, vice president, secretary and 
three members of the Board of Gov- 
ernors, one from each of the three 
appellate court districts in Missouri. 
The three additional members 
chosen are Harry Carstarphen, of 
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WASHINGTON, D. C. 
With the 
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| of the individual judge; (3) 


CHARLES L. CARR 
President, Missouri Bar 


Hannibal, for the St. Louis Court 
of Appeals district; John W. Oliver, 
of Kansas City, for the Kansas City 
Court of Appeals district, and War- 
ren Turner, of Springfield, for the 
Springfield Court of Appeals district. 





Arrangements 
for Annual Meeting 
An invitation extended by the Cin- 
cinnati Bar Association to the Ameri- 
can Bar Association to hold the 1945 
Annual Meeting in Cincinnati has 
been accepted. The meeting will be 
held during the week beginning Sep. 
tember 10. Announcement will be 
made in a subsequent issue of the 
JouRNAL concerning headquarters 
hotel and other arrangements. 





Buy more 


WAR 
BONDS 


bold what you have 














| Judicial Conference 


(Continued from page 707) 
Pre-trial procedure in the federal 


' courts was strongly endorsed by the 


approval of the following conclu- 
sions of Judge Parker’s committee: 
(1) That there should be a pre-trial 
hearing in every civil case; (2) that 
the use of.this practice in criminal 
cases should be left to the discretion 
that 
settlements should be considered an 
incidental rather than a primary ob- 
jective; (4) that the hearing should 
be held in court or in chambers as 
each judge might decide for him- 
self; (5) that the pre-trial hearing 
should preferably take place from 
one to three weeks before the trial; 
(6) that the pre-trial order should 
be drawn up while the parties are 
present; (7) that the Attorney Gen- 
eral be requested to call the attention 
of all United States attorneys to the 
benefits of the pre-trial hearing and 
to the desirability of cooperation 
therein; (8) and that judges un- 


familiar witlf the practice be afforded 
aid in its use either by assigning to 
their districts judges experienced in 
the holding of pre-trial hearings, or 
by temporarily assigning those desir- 
ing aid to districts where the practice 
is in active operation. 

A proposal was presented that 
United States Commissioners be 
given power to accept pleas of guilty 
and impose sentences in petty cases. 
The Conference instructed the Direc- 
tor to circulate the proposal among 
the circuit and district judges to 
ascertain their views. 

A proposal was also made that 
in districts not having a city of more 
than 500,000 population the district 
court be authorized to appoint coun- 
sel to represent poor defendants and 
compensate them out of public funds 
at a rate of not more than $25 a day 
and expenses, with a maximum total 
of $3,000 for the district. This pro- 
posal was directed to be circulated 
among the circuit and district judges 
for an expression of views. 
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LEW WALLACE 


Continued from page 682 
Governor of New Mexico, and had 
an extraordinary sale. It has been 
estimated that approximately two 
million and a half copies have been 
sold, editions having been brought 
out in almost every tongue, includ- 
ing those of the Orient. Dramatized, 
it enjoyed a phenomenal popularity 
—over 2500 performances were given 
at the New York Academy of Music 
alone. It played no small part in 
liberalizing the hard-shell Calvinistic 
prejudices northwest of the Al- 
leghanies and among village people 
who had read no other novel, with 
the possible exception of Uncle 
Tom’s Cabin. 


In 1881 Wallace was appointed 
Minister to Turkey, with the recom- 
mendation that he produce another 
book with its action centered in Con- 
stantinople. His commission bore the 
endorsement Ben Hur in the Presi- 
dent’s handwriting. The four years 
of his mission to The Sublime Porte 
were congenial ones. He found life 
at the Ottoman Capital under Abdul 
Hamid full of dramatic interest and 
exotic charm. There was, in fact, 
an oriental strain in Wallace and 
his tastes ran somewhat to the 
medieval. He kept faith with Gar- 
field by producing a book built 
around the Wandering Jew and 
called The Prince of India, but the 
latter never lived to see it published. 
With the advent of the new ad- 
ministration on March 4, 1885, Wal- 
lace lost no time in tendering his 
resignation. “At twelve o'clock ac- 
cording to my Santa Fé nickel chro- 
nometer, the regulator of the 
world’s time” it was dispatched to 
Cleveland. 


He took an active interest in the 
campaign of 1888, his major contri- 
bution being the Life of Harrison. 
The work suffered from the usual 
defects of political propaganda. The 
new President was prompt in offer- 
ing Wallace the mission to Brazil 
but he declined on the plea of 
family reasons. 


His last years were spent in peace 
and contentment. His family life was 


a happy one, his financial situation 
was assured, and he tasted with relish 
the esteem in which he was held. 
His mind was a storehouse of the 
treasured memories of many people, 
of far lands and stirring action. He 
followed the eventful march of time 
with unflagging interest. A friend, 
thinking of some memento he would 
like, expressed a desire for “the 
spectacles General Wallace looked 
through at the world.” 


On the death of an old comrade 
he wrote, “He is but a day’s march 
ahead of us; we will overtake him 
soon.” On February 15, 1905, that 
prediction was fulfilled. 


LAWYERS ASK 
RETENTION OF WORLD COURT 


Continued from page 674 


George Rublee, Washington, legal advisor 
to American delegation to the London 
Naval Conference of 1930 


David A. Simmons of Houston, Texas, 
President of the American Bar Associa- 
tion 

Henry U. Sims of Birmingham, Alabama, 
a former president of the American Bar 
Association 

John M. Slaton of Atlanta, Georgia, former 
Governor of Georgia 

M. C, Sloss, San Francisco, a former Justice 
of the Supreme Court of California 

Reginald Heber Smith of Boston, recently 
a member of the American Bar Asso- 
ciation’s Special Committee to Study 
Post-War Proposals 

W. E. Stanley, Wichita, Kansas, president 
of the Conference of Commissioners on 
Uniform State Laws 

Silas H. Strawn, Chicago, a former president 
of the American Bar Association 

Thomas D. Thacher, Albany, Judge of the 
New York State Court of Appeals 

Guy A. Thompson of St. Louis, a former 
president of the American Bar Associa- 
tion 

Arthur T. Vanderbilt of Newark, a former 
president of the American Bar Asso- 
ciation 

Charles Warren, Washington, D. C., author- 
ity on the history of the United States 
Supreme Court 

Robert N. Wilkin, 
States District Judge 

Quincy Wright, Chicago, Professor of In- 
ternational Law at the University of 
Chicago 


Cleveland, United 


Lew Wallace 
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George B. Walter, Associate 





“Thirty Years Experience” 


HERBERT J. WALTER 
Examiner and Photographer of Questioned Documents 
' HANDWRITING EXPERT 


100 NORTH LA SALLE STREET, CHICAGO 2 
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RATES 10 cents per word for each in- 
sertion; minimum charge $1.20 pay- 
able in advance. Cofry should reach 
us by the 15th of the month preced- 
ing month of issue. 





BOOKS 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cecrxt Sk1PwortH 
126 West Third Street, Angeles 13, California. 





WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 pages, 340 Illustra- 
tions. $10 Delivered, also “Questioned Document 
Problems” (a new book), 546 pages, $6 Delivered. 
Auzert S. Oszorn, 233 Broadway, New York City. 


UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
it—Immediate Service—Write Nationa Law 
ae Ng salma 1110—13th St. N. W., Washing- 

ton, D. C. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. KE, 117 Montgomery Street, San Francisco 
4, California. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLark BoarpMAN 
Co., Lrp., 11 Park Place, New York City. 





AVIATION LAW, U._S. AVIATION RE- 

ports, 1928 to 1942. Contains all Cases and 
State and Federal statutes on Air Law from 
1822 to date. Also Canadian and Newfoundland 
laws. $10.00 per volume published annually. 
U. S. Aviation Reports, 2301 N. Charles Street, 
Baltimore 18, Maryland. 





LOWEST PRICES—USED LAW BOOKS 
complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Nationat Law 
Lisrary Apprarsat Assn., 538 S. Dearborn St., 
Chicago 5, Ill. 





USED LAW BOOKS BOUGHT AND SOLD. 

State Reports, Reporter System units, Digests, 
Amer, Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. R. V. Boyie, Col- 
cord Bldg., Oklahoma City, Okla. 





LAW LIBRARIES AND LESSER COLLEC- 

tions of esteemed used law books wanted. Im- 
mediate buying offers, outright cash purchases. 
Crattor’s Boox Srore, 600 - 3rd Baton Rouge 6, 
Louisiana. 


LAW BOOKS BOUGHT, SOLD. Iavine Korus, 
Metropolitan Blidg., Vancouver, Wash. 





HANDWRITING EXPERTS 





—- 


EDWARD OSCAR HEINRICH, B. S. 24 CAL. 

ifornia St., San Francisco, 11. Experienced 
consulting and scientific laboratory service avail. 
able when you have a suspected or disputed doc. 
ument problem of any kind. For additional infor. 
mation see Martindale-Hubbell Law Directory, 
San Francisco listings. 





ROBES 





JUDICIAL ROBES—CUSTOM TAILORED. 

The best of their kind—satisfaction guaranteed 
—Catalog No. 41 sent on request. McCarrnmy & 
Simon, Inc., 7-9 West 36 St., New York 18, N. Y, 





MISCELLANEOUS 





PICTURES OF THE CHIEF JUSTICES. EX. 

cellent reproductions designed for framing. Com- 
plete set of 12, $7.50. Individual prints, $1.00 
Limited supply, Derr. F. American Bar Associa- 
TION JouRNAL, 1140 N. Dearborn St., Chicago, 
10, Illinois. 





BINDER FOR THE JOURNAL—LIES FLAT 

—No hole punching — Buckram back — price 
$1.50—Please mail check with order. A. B. A 
Journat, 1140 N. Dearborn St., Chicago 10, TL 





which, Mr. Smith 





has worked reason 


The American Bar Association Journal takes pleasure in offering to its readers 
a new and revised edition of 


Law Office Organization 


by 
Reginald Heber Smith 


This attractive pamphlet describes a system of law office organization, 
, “has been in actual operation for twenty years and 
ly well.” He lists the following benefits: “(1) The elimi- 











Bil! 
Negat 
Power 


nation of waste has saved thousands of dollars, and a dollar saved is a dollar tes, 
of added income. (2) The attorneys have been able to produce the best work See 9 
of which they were inherently capable. (3) Morale and esprit de corps have regu 
been kept at a 2 pitch because the men believe the rules of the system are Rent 
fair; indeed they have made the rules themselves. (4) That nightmare of part- — 
nershi ow to divide the profits justly among the partners—has been Revier 
dispelled. That problem has always tended to be a disruptive force in partner- Summa 
ship life; but no partner has ever left us to join any other firm. (5) Cost Control I 
has enabled us to handle at a moderate tap a great many small cases which Dea 
otherwise we should have handled at a loss or perhaps not at all. (6) We have teem 


See a 


been enabled to grow from a small group of men to a somewhat larger group.” aes, 
An appendix of forms-is included. Admire 
Price 50c 
American Bar Association Journal 
1140 North Dearborn Street — Chicago 10, Ilinois 
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American 


Actions—corporations, and service of process on 
foreign corporations after withdrawal from the 
state, 337 

Accountants and Lawyers, 
Group of, 712 

Aeronautical Law, 184 
See also American Bar Association, Commit- 

tees, Aeronautical 


National Conference 


Administrative Law: 


Administrative control of oil production in 
Texas, 268 

Administrative procedure bill, 6, 7, 181, 226, 
405, 479 

Administrative suspension order and its use by 
federal emergency agencies, 268 

Agencies, created by treaty, 629 

Agencies, origin and growth of administrative, 


144 
Agricultural Marketing Agreement Act of 1937, 
power of Secretary of Agriculture to fix 
minimum prices, right of producers to chal- 
lenge action and obtain judicial review, 217 
Association’s remedial suggestions are specific, 


*Bureaucracy, American Capacity for Self- 
Government Is Being Destroyed by, 3 
*Challenge of the Administrative Process, The, 
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